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EPA-HQ-2018-010543

STATE OF MICHIGAN D E éﬁ._
DEPARTMENT OF ENVIRONMENTAL QUALITY LN A
LANSING
DAN WYANT
GOVERNOR DIRECTOR

March 7, 2013

Ms. Helena Wooden-Aguilar, Assistant Director,
External Civil Rights

United States Environmental Protection Agency
Office of Civil Rights (Mail Code 1201A)

1200 Pennsylvania Avenue, NW.

Washington, D.C. 20460

Dear Ms. Wooden-Aguilar:

This letter provides comments of the Michigan Department of Environmental Quality (MDEQ),
Air Quality Division (AQD), on the Title VI draft policy paper, “Title VI of the Civil Rights Act of
1964: Adversity and Compliance With Environmental Health-Based Threshoids”
(http:/iwww.epa.goviocrititleGpolicy.htm). The comment period ends on March 8, 2013. The
draft policy paper proposes to change the way the U.S. Environmental Protection Agency
(USEPA) assesses “adversity” by having the USEPA refrain from applying a “rebuttable
presumption”in Title VI investigations.

The MDEQ is opposed to the proposed policy change because the USEPA has not provided
sufficient justification for the change, and because the change would result in further delays and
lack of clarity in a program that is already fraught with long delays and substantial
methodological uncertainties. The following paragraphs detail the MDEQ AQD’s reasons for

opposing this policy change.

As described in the draft policy paper, the policy shift would affect the significance of a finding
that a permit’s impacts comply with environmental health-based thresholds. Under the current
approach, such a finding creates a rebultable presumption that no adverse impacts are caused
by the permit at issue. The USEPA can consider and weigh other factors that may demonstrate
significant adverse impacts might occur despite compliance with environmental health-based
thresholds. Those other factors could conceivably include the existence of hot spots,
cumulative impacts, the presence of particularly sensitive populations that were not considered
in the establishment of the health-based threshold, and other site-specific data.

The proposed policy change is that the USEPA would consider the compliance with health-
based thresholds, but would not presume an absence of adversity. The USEPA would also
consider other relevant information, such as the types noted above, in making the adversity

determination.

The rationale for this proposed policy shift is unclear. In the draft policy paper, the USEPA
notes that the current policy was applied in deciding the Select Steel case in Michigan. In that
case, the permitted facility emissions would not cause or contribute to any National Ambient Air
Quality Standard (NAAQS) exceedance. Furthermore, the children’s blood-lead modeling and
other air toxics risk assessments did not suggest other concerns. The USEPA’s decision to
dismiss the complaint was correct, and it was made efficient by the rebuttable presumption
approach that avoided conducting a disparity analysis and the other potential steps of the

analytical framework.

CONSTITUTION HALL « 525 WEST ALLEGAN STREET » P.O. BOX 30473 » LANSING, MICHIGAN 48809-7973
wwaw.michigan.govideg « (800) 662-9278
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The draft policy paper (p. 2) states that a criticism arose from the 1998 Select Steel decision
and the rebuttable presumption policy. The USEPA does not state the source or the nature of
that criticism; such discussion would seem to be an essential element in support of a proposed
policy shift, Further, the USEPA states (p. 4) that they have had, "little or no opportunity to
apply the rebuttable presumption (that is, this issue has not been applied to any particular case
following issuance of the 2000 Draft Guidance)...” This very limited explanation by the USEPA
does not constitute a meaningful rationale for the policy change.

In the draft policy paper (p. 4), the USEPA concludes about the proposal: “While no
presumption is established, compliance with a health-based threshold would be considered,
along with other information, to enable the Agency to focus on the most significant cases
(i.e., those representing the highest environmental and public health risk) and to determine
whether adversity exists.” (Emphasis added). Here, the USEPA seems to be saying that the
proposed policy change will make the USEPA more “focused” and efficient. In fact, eliminating
the rebuttable presumption policy reduces efficiency and increases the likelihood that the EPA
will expend substantial resources on cases that are less significant. By contrast, the current
policy promotes efficiency by relying more on the protectiveness of health-based thresholds in
reaching decisions about the potential adversity of project impacts.

The USEPA has done a very poor job of processing Title VI complaints in a timely manner, and
this does a disservice to state agencies, the regulated community, and the public and
complainants. The EPA-OCR has yet to render a decision regarding Complaint #01R-94-R5,
which was filed in July 1994 against the MDEQ regarding the Genesee Power Station air permit
decision. To us, it is beyond reason to expect that the proposed policy change will somehow
improve the efficiency of the EPA-OCR in completing the first step of adversity assessment in
the analytical framework for assessing significant adverse disparate impact claims.

Permitting agencies and the regulated community desire greater certainty in regard to the
USEPA’s enforcement of the Title VI requirements. When there is a NAAQS or other valid,
health-based benchmark established, and a permitted project’s impacts will comply with those
benchmarks, the rebuttable presumption policy provides some certainty that a project will not
result in a viable Title VI complaint. The proposed policy change will reduce that level of
assuredness and increase the uncertainty involved in permitting.

The NAAQS are subjected to a tremendous amount of review and are supported by a detailed
and thorough administrative record. They are designed to be protective of sensitive subgroups,
with a margin of safety, as required by the Clean Air Act. Other environmental health-based
thresholds, such as the USEPA's reference concentrations (RfCs) are also designed to be
protective, including sensitive subpopulations. Regulatory agencies and the regulated
community rely upon these standards and criteria to develop appropriate permit limits that are
protective of public health, and the USEPA's current rebuttable presumption policy appropriately
relies on these thresholds.

The USEPA’s draft policy paper (p. 1) states that, “The Agency has encountered a number of
complex and unique issues of law and policy in the course of Title VI complaint investigations,
especially allegations concerning the protectiveness of environmental permits issued by state
and local agencies that receive EPA financial assistance. These challenges have been the
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consequence of the need to merge the objectives and requirements of Title V] with the
objectives and requirements of the environmental laws that the Agency implements.” (Emphasis
added). To improve the USEPA's civil rights program, it is our belief that this “merging” of
objectives and requirements should move in the direction of relying more on the health
protectiveness of the NAAQS and other valid standards and criteria to improve certainty and the
EPA-OCR efficiency, not further away from them as this proposed policy subscribes.

For these reasons, the MDEQ urges the USEPA not to adopt the proposed policy change. If you
have any questions or wish to discuss this further, please contact Mr. Robert Sills, AQD, Toxics
Unit Supervisor at sillsr@michigan.gov, or at 517-335-6973, or you may contact me.

Sincerely,

yi /4“%/44/

G. Vinson Hellwig, Chief

Air Quality Division

Michigan Department of Environmental Quality
517-373-7069

Enclosure

ccfenclosure: Ms. Lara Lasky, USEPA, Region 5
Mr. Dan Wyant, Director, MDEQ
Mr. Jim Sygo, MDEQ
Ms. Maggie Datema, MDEQ
Ms. Sarah Howes, MDEQ
Mr. Bryce Feighner, MDEQ
Mr. Robert Sills, MDEQ

ED_002416_00066633-00003






EPA-HQ-2018-010543

CFromi P U0 Uopadl Jobn

Tor .- ,V_;Ri'g' hts CMIC EPA S
o Titl: VI policy: proposed,changes RN SR T
-03/08/2013 02:58'PM . S L L o
"'R*\Pff\ mmments orf Titte \‘I d(}g L e e

/' Subject:
Date: B
Attachments .

igvAttached please ﬁnd the commenls of the Reglonal AH‘ Polluilon Control Agencv on EPA’
'_proposed Tltle VI pohcv change .

John A Paul Admmlstrator
"'RAPCA i T

“117 S Main St. "
_Dayton, Ohio 45422 3280
};{Phone*?%71225 5948
i,iFax 937 225 3486

Conﬁdentlahty Stateme t: This. electromc ma|| transmnssnon and any’ attached

“document(s) may contain information from Public Health - Dayton &amp;- =~

‘‘Montgomery County that is confidential. This information is intended only for the 3

“individual(s) named on this electronic mall If you are not an intended recipient, you,f,

V]:'are hereby notlﬁed that any dlsclosure c0py|ng, dIStI’lbUtlon or the takmg of any G
elex

can arrange that the electronic mail transmission be dlrected to thecorrect
vreupl,ent(s) Please destroy all copies that were ‘sent to you'in error. Thank you

ED_002416_00066634-00001






EPA-HQ-2018-010543

From: Elliott Vega (DEQ)

To: Rights Civil@EPA

Subject: Title VI Proposal Comments
Date: 04/24/2013 04:38 PM
Attachments: LDEQ Title VI Comments.pdf

Attached please find a copy of the Louisiana Department of Environmental Quality’s comments
regarding the draft policy paper “Adversity and Compliance With Environmental Health Based
Thresholds.”

If you have any problems opening the attachment or if you need any additional information, please
feel free to contact me via the e-mail address or telephone number provided below.

Thanks,

Elliott B. Vega

Attorney IV

Louisiana Department of Environmental Quality, Legal Division

P.O. Box 4302

Baton Rouge, LA 70821-4302

Phone: (225) 219-3985; Fax: (225) 219-4068; email: elliott.vega@la.gov
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Y > & PGy M. HarcH
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GOVERNOR \a»“—zﬂiﬁﬁ e HECRET: 4

State of Louisiana

DEPARTMENT OF ENVIRONMENTAL QUALITY
OFFICE OF THE SECRETARY

:GAL DIVISION
April 24, 2013 LE

Rafael Del.eon, Esq.

Director

EPA-Office of the Administrator
Office of Civil Rights

Mail Code 1201A

1200 Pennsylvania Ave., N\W.
Room---ARN 2450
Washington, D.C. 20460

RE: Comments to EPA Draft White Paper Addressing Compliance with Environmental Health-
Based Thresholds

Dear Mr. Deleon,

The Louisiana Department of Environmental Quality ("LDEQ") submits the following comments
in response to the draft white paper titled “Title VI of the Civil Rights Act of 1964; Adversity and
Compliance with Environmental Health-Based Thresholds,” issued for public comment on
January 23, 2013, by the United States Environmental Protection Agency ("EPA”). EPA states
that this draft white paper, if adopted, is intended to supersede EPA’'s Draff Revised Guidance
for Investigating Title VI Administrative Complaints Challenging Permits, 65 Fed. Reg. 39677,
39,678, 39,680-81(2000).

Based on its understanding of EPA’s proposal, LDEQ believes that the white paper, if adopted,
will interject an entirely new layer of subjectivity into the administrative review of Title VI
complaints. Further, by abandoning the rebuttable presumption of its 1998 Select Siee!
decision, EPA proposes to shift to recipient agencies the burden of defending their reliance on
health-based standards, including those standards promulgated by EPA, EPA proposes to do
s0 without providing any real guidance concerning how far beyond the standards agencies must
look to ensure that their actions will not be found o have viclated Title VI and EPA’'s
implementing regulations. As a result, recipient agencies will be placed in the unenviable
position of having to make decisions with no quantifiable standard to define what level of
emissions EPA’s Office of Civil Rights ("EPA-OCR") will find non-discriminatory. The failure to
incorporate guidance while abandoning Select Steel will result in needless delays in the
permitting process and considerable uncertainty in determining whether permit actions will be
viewed as compliant with Title V1.

LDEQ understands that rigid adherence to health-based standards does not, under Select
Steel, result in an action that is immune from Title VI challenges. However, the rebuttable
presumption of Sefsct Steel recognizes the environmental protections inherent in the
development and use of promulgated health-based standards. These standards serve a

Post Office Box 4302 = Baton Rouge, Louisiana 70821-4302 = Phone 225-219-3985 » Fax 225-219-4008
www.deq.louisiana.gov
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White Paper Comments
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Page 2 of 4

purpose. Very few activities are free from all risk and have no adverse consequences. Health-
based standards define the levels of risk of exposure that are acceptable and protective of
human health. The standards allow agencies to perform their functions without engaging in a
de novo, case-by-case evaluation of the findings already embcedied by the standard with every
decision made. EPA's proposal fails to recognize this very basic premise.

The explicit purpose of a health-based standard is to establish a level of exposure that is
presumed to be an acceptable risk to the general population, including "at risk” individuals {(e.g.,
the young, the old, the medically infirm). It is both reasonable and rational to impose the burden
on the complainant to demonstrate how and why these standards are not sufficient to prevent
an adverse consequence in the particular circumstances in question. Requiring that the
permitting agency perform its own "de novo” analysis of “adverse impact” outside of the health-
based standard essentially requires the agency to read every potential complainant's mind
and/or anticipate every possibility for adverse impact, no matter how remote.

Elimination of the rebuttable presumption also results in a twofold impact on state permitting
agencies during the permit application review process. First, without the presumption of no
adverse impact, those commenting on a proposed permit action need only make the allegation
of disparate impact without identifying the nature of the alleged disparity. In the face of such
comments, the permitting agency will then be required to devote precious agency resources on
a fishing expedition to gather information regarding any possible disparity that a complainant
could raise to rebut the Select Steel presumption. Even if the agency “covers the waterfront” of
every possible disparate impact it can identify, those opposed to the permit then get a "second
bite” by filing a Title VI complaint with the EPA-OCR. The EPA-OCR will then have free rein to
mount its own fishing expedition into disparate impacts, and the permitting agency will be forced
to defend it decision against a set of arguments and standards that were not presented fo it at
the time of its permit decision.

Indeed, EPA proposes fo reduce promulgated health-based standards to nothing more than
starting points from which agencies must begin their review. Recipient agencies will then have
to examine the standards against an undefined set of criteria and simply hope that what they
have done satisfies EPA-OCR. Along with its inherent uncertainty, such review will be both labor
and resource intensive. In a world of ever-shrinking government budgets, it is unclear how EPA
believes recipient agencies will be able to fund the army of toxicologists, engineers, etc.,
needed to review each permit decision under the microscope required to defend against
potential Title VI complaints. However, the only alternative to permitting agencies will be
continued reliance on health-based standards at the risk of EPA sanctions.

Further, under EPA’s proposal, the mere assertion that the use of a heath-based standard has
resulted in disparate impact will be enough fo create a prima facie case of discrimination. No
evidence of adverse impact need be demonstrated. As a result, agencies will necessarily be
required to devote already scarce resources to defend their actions in the face of investigations
based on nothing more than unsupported speculation. And, the ability to so easily establish a
prima facie case and trigger a full-blown investigation is rife for abuse by those who would use
the Title VI process as vehicle to challenge agency actions for reasons entirely unrelated to
environmental justice. As a result, if EPA adopts the approach outlined in January 23, 2013,
proposal, the EPA-OCR can also expect to see its own resources taxed as individuals and
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groups opposed to permit actions for any reason whatsoever realize that unsubstantiated
allegations of discrimination can lead to full-blown Title VI investigations.

In addition to abandoning the rebuttable presumption of Select Steel, EPA seeks to allow itself
unfettered authority to consider whatever it believes appropriate to determine if an adverse
impact exists. The proposal also allows EPA-OCR to deflect any negative attention that might
fall on EPA's own promulgated standards. Under Sefect Steel, an EPA-OCR finding of adverse
impact may well carry with it an acknowledgment, tacit or otherwise, that EPA's standards are
somehow flawed. If adopted, the January 23, 2013, proposal will allow EPA-OCR to avoid such
conclusions when making a finding of adverse impact. The focus will be shifted to the recipient
agencies’ reliance on health-based standards measured against a backdrop of unsupported
allegations. EPA-OCR will be free to make its findings based on whatever criteria it desires and
in a way that will not reflect negatively on EPA itself. As a result, recipient agencies will not only
be faced with having to somehow foretell whether reliance on EPA's standards is appropriate for
any given action, they will then be required o endure second-guessing on the part of EPA
based on wholly undefined criteria. Objective standards will be replaced with Justice Stewart's
“I know it when | see it" test’ applied by EPA at its own whim.

The LDEQ also finds noteworthy that EPA-OCR has routinely viewed its own Title VI
implementing rules as little more than suggestions, especially with respect to time limitations,
and currently operates under “draft” guidance that is over ten years old. Given its treatment of
its own black-letter regulations and continued use of “draft” guidance, the LDEQ is particularly
uncomfortable with EPA's desire to abandon even the pretext of reliance on objective standards
during its review of Title VI complaints. Such complaints and their outcomes have real-world
impacts on recipient agencies, as well as the complainants themselves, and should not result in
arbitrary outcomes based on entirely subjective criteria, “draft” guidance, and largely ignored
rules.

Finally, EPA's proposal also fails to recognize that imposition of conditions than go beyond
promulgated standards may well exceed the authority of permitting agencies. EPA must also
recognize that members of the regulated community will ultimately bear the costs resulting from
the elimination of the Select Stesl rebuttable presumption. it is axiomatic that the regulated
community will view with displeasure any attempt to impose on them limitations that go beyond
promulgated health-based standards. In the absence of actual objective criteria on which to
support their actions, agencies will be faced with legal challenges that may prove difficult to win.
And, while EPA analogizes a Title VI complainant to a “tipster” rather than a “plaintiff in court,”™
the imposition of un-promulgated limits on the regulated community will likely be subject to real
court challenges by actual “plaintiffs.” Accordingly, requiring agencies to go beyond health-
based standards io ensure Title VI compliance will result in increased litigation, the cost of
which must again be borne by the recipient agencies. This consequence of EPA's proposal is
not addressed anywhere in the white paper.

! See Justice Potter Stewart's concurring opinion in Jacobellis v. Ohio, 378 U.S. 184 (1964).
% see: Title VI of the Civil Rights Act of 1964: Role of Complaints and Recipients in the Title Vi Complaint
and Resolution Process, issued by EPA on January 25, 2013.
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Based on the aforementioned concerns, LDEQ objects to EPA’s propaosal to eliminate the Select
Steel rebuttable presumption. Reliance on promulgated health-based standards should continue
to be viewed as non-discriminatory absent hard evidence to the contrary.

For the Louisiana Department of Environmental Quality,

Louisiana Department of
Environmental Quality
Legal Division

Post Office Box 4302
Baton Rouge, LA 70821-4302
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Chip Yost To Docket ORD@EPA
<CYost@nam.org> -

05/28/2013 05:14 PM

Subject Comments on Draft Policy Papers on Title VI

Dear Sir or Madam;

We are pleased to submit comments for your review on two Draft Policy
Papers on Title VI. We look forward to working with EPA on this issue.
Regards, Chip

Chip Yost

AVP for Energy and Resources Policy

Email: cyostlnam.org
Direct: 202.637.3175
Cell: 202.365.4218

733 10" Street, NW, Suite 700

Washington, DC 20001
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- Title VI Adversity and Compliance Final.pdf
Recipients.Final.pdf

Title VI Role of Complainants and
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Chandra Taylor To Docket ORD@EPA
<ctaylor@selcnc.org>

05/28/2013 06:27 PM

cc

bce

Comments on Title VI Guidance - Docket ID

Subject £pa HQ-0A-2013-0133

Please find attached, comments from Southern Environmental Law Center on behalf of the North
Carolina Environmental Justice Network, the Rural Empowerment Association for Community
Help and the Rogers-Eubanks Road Neighborhood Association.

Best,

Chandra T. Taylor

Chandra T. Taylor

Senior Attorney

Southern Environmental Law Center
601 West Rosemary Street, Suite 220
Chapel Hill, North Carolina 27516

P: (919) 967-1450

F: (919) 929-9421
ctaylor@selcnc.org

SouthernEnvironment.org

This electronic message and any attached files are confidential and are intended solely for the
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use of the addressee(s) named above. This communication may contain material protected by
attorney-client, work product or other privileges. If you are not the intended recipient or person
responsible for delivering this confidential communication to the intended recipient(s), and/or
you have received this communication in error, then any review, use, dissemination, forwarding,
printing, copying or other distribution of this email message and any attached files is strictly
prohibited. If you have received this confidential communication in error, please notify the
sender immediately by reply email message and permanently delete the original message.

- 05-28-13 Title VI Guidance NCEJN REACH RENA pdf
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Josiah Neeley To Docket ORD@EPA
<jneeley@texaspolicy.co
m> cc
05/28/2013 11:33 AM bee
Subject Docket ID No. EPA-HQ-OA-2013-0133
To Whom It May Concern,

Attached please find comments from the Texas Public Policy Foundation regarding EPA’s draft
policy paper: “Title VI of the Civil Rights Act of 1964: Adversity and Compliance with
Environmental Health-Based Thresholds.”

Regards,

Josiah Neeley

Texas Public Policy Foundation
900 Congress Ave., Suite 400
Austin, TX 78701

(512) 472-2700

- EPA Title VI Comments.dotx
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 4/19/2013 1:53:48 PM

To: Randolph, Karen [Randolph.Karen@epa.gov]
Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6 _
Attachments: | Deliberative Process / Ex. 5 i

Here are my comments. They are minor and thus this can be sent to CRFLO.
Thanks,

Helena

From: Randolph, Karen

Sent: Friday, April 12, 2013 2:18 PM

To: Wooden-Aguilar, Helena

Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Hi Helena,

Attached is the revised draft dismissal letter for complaint 11R-98-R9. | tried to cean it up a bit more, including the

footnotes. Alyssa’s comments did not indicate whether she was ok with my new language, so | left much of my

revised/new language in red print, After you look at It, it can go back to CRFLO for review agairi Ex. 5 - Deliberative/Attorney-Client
. Ex. 5 - Deliberative/Attorney-Client : Thanks.

Karen

From: Wooden-Aguilar, Helena

Sent: Friday, March 29, 2013 9:01 AM

To: Randolph, Karen

Cc: Gsell, Alyssa; Rhodes, Julia

Subject: Re: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Thanks Karen.

Regarding the remainder of the report, below are my recommendations moving forward:

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

Again | am sharing this because { want us to all be working from the same place.
Thanks,
Helena

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
{Office of Civil Rights - USEPA
202-564-0792

: Personal Phone / Ex. 6 E

wooden-aguilar.helena@epa.gov

From: Randolph, Karen

Sent: Friday, March 29, 2013 8:08:29 AM

To: Wooden-Aguilar, Helena

Cc: Gsell, Alyssa; Rhodes, Julia

Subject: FW: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Hi Helena,

| have beean in contact with Shirley in Region IX concerning the status of the CalPortland Cement facility. See email trail
below as to the what she will provide to us by the end of next week. will keep vou posted on the information | receive
from her. Let me know if you have any questions. Thanks.

From: Rivera, Shirley

Sent: Thursday, March 28, 2013 8:03 PM

To: Randolph, Karen

Cc: Aldred, Charles

Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Karen,

As mentioned this morning, | will forward to vou by end of next week what | can pull together regarding the
following 3 topics -

Ex. 5 - Deliberative/Attorney-Client

Thanks for your on-going patience,
- Shirl

Week of Mar 25: Planed 2IN* Tues-Fri (Oud On Leave Mon)

“Mon-Fri

Shirley F. Rivera
T. (4158) 972-3966 | F: (415) 947-3579 | Rivera.Shirley@epa.gov | Workspace #17112

ED_002416_00066663-00002
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LS. EPA, Region 9, Alr Permits Office (AIR-3} | 75 Hawthorne $t., San Francisco, CA 94105

From: Randolph, Karen

Sent: Thursday, March 28, 2013 5:30 AM

To: Rivera, Shirley

Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Thanks Shirley.

Ex. 5 - Deliberative/Attorney-Client

From: Rivera, Shirley

Sent: Wednesday, March 27, 2013 8:56 PM

To: Randolph, Karen

Cc: Rios, Gerardo; Aldred, Charles; Aquitania, Manny; Holladay, Cleveland
Subject: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

[those copied - FYI only. No action needed. - S.]

Hi Karen,

Ex. 5 - Deliberative/Attorney-Client
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Let me know what else you need and any clarification,
- Shirley

p.s. those copied -

Gerardo - my manager

Manny - my partner in reviewing AZ related permit activities
Cleveland - air quality modeler for our Region 9 permits
Charles - in the enforcement division; worked on €D,

L ]
&
®
L ]

Shirley F. Rivera
T. (4158) 972-3966 | F: (415) 947-3579 | Rivera.Shirley@epa.gov | Workspace #17112
LS. EPA, Region 9, Alr Permits Office (AIR-3} | 75 Hawthorne $t., San Francisco, €A 94105

From: Rivera, Shirley

Sent: Wednesday, March 27, 2013 5:37 PM

To: 'Vivek Kapur'; Balaji Vaidyanathan

Subject: RE: (ADEQ) CalPortland: Current operations status

Balaii,

i have misplaced the Feb 27, 2013 ADEQ comments to CPC re: the AQ modeling protocol. Apologies. Can you
resend that, please? (andfor owr transition from Lotus Notes o Qutlook has me not finding the email - in
other words - user (that's me) error).

Thanks,

- Shirley

p.s. Pl forward to Cleve.

From: Vivek Kapur [mailto:Kapur.Vivek@azdeg.gov]

Sent: Wednesday, March 27, 2013 4:04 PM

To: Rivera, Shirley

Cc: Balaji Vaidyanathan

Subject: RE: (ADEQ) CalPortland: Current operations status

Hi Shirley,
1. Significant permit revision application for incorporation of CD requirements was received on September 27,
2010. This permit Revision (Permit No. 53230) was issued on January 13, 2011.
2. CalPortland had submitted modeling protocol for K6 significant permit revision application (LTF No. 53088) on
October 18, 2012. ADEQ sent comments on modeling protocol on February 27, 2013.
3. Last source test was performed on September 17, 2012,
Thanks
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Vivek Kapur

Environmental Engineering Specialist

Air Quality Permits Section

Arizona Department of Environmental Quality
Tel: (602) 771-2323

E-mail: kapur.vivek@azdeq.gov

From: Rivera, Shirley [mailto:Rivera.Shirley@epa.gov]
Sent: Wednesday, March 27, 2013 3:14 PM

To: Vivek Kapur

Cc: Balaji Vaidyanathan

Subject: (ADEQ) CalPortland: Current operations status

Hi Vivek,

| left a quick voice mail mentioning I’d send you this email. | am interested in what the projected status is
of the CalPortland units under the Consent Decree, as well as the current permit process.

Background: | have the CD info based on this -
http://www.epa.gov/compliance/resources/cases/civil/caa/calportland.html
Here | have the ECHO info -
http: / /www.epa-echo.gov/cgi-bin/geticReport.cgi?tool=echokIDNumber=0401970310
And we have provided comments to ADEQ on the AQ Modeling Protocol.

Here’s what | have: | recall Balaji mentioning that, while you all have been in the process for pulling
together AQ modeling protocol comments, CPC’s application has been in the system for quite some time. So
please confirm if the following is correct -
¢ Application for permit revision with the CD received Sept. 27, 2010 (for Title V Permit No.
47259).
¢ AQ Modeling Protocol submitted (letter dated Oct. 18, 2012) for Kiln #6, including proposal to
retire existing equipment - Kilns 1-3 coal feed systems and Kilns 1-4 (among other revisions and
modifications).
e Last source testing in February 2012 (based on ECHO info).

Thanks in advance,

- Shirley

Week of Mar 25: Planned 3IN* Tues-Fri (Ouf O Leave Mon)
Mon-Fri

Shirley F. Rivera
T. (4158) 972-3966 | F: (415) 947-3579 | Rivera.Shirley@epa.gov | Workspace #17112
LS. EPA, Region 9, Alr Permits Office (AIR-3} | 75 Hawthorne $t., San Francisco, CA 94105

mitent Rtaten Frmir

NOTICE: This e-mail (and any attachments) may contain PRIVILEGED OR CONFIDENTIAL information and is intended only for the use of the
specific individual(s) to whom it is addressed. It may contain information that is privileged and confidential under state and federal law. This
information may be used or disclosed only in accordance with law, and you may be subject to penalties under law for improper use or further
disclosure of the information in this e-mail and its attachments. If you have received this e-mail in error, please immaediately notify the person
named above by reply e-mail, and then delete the original e-mail. Thank you.
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 4/18/2013 4:01:45 PM

To: Randolph, Karen [Randolph.Karen@epa.gov]

Subject: o FW: Revised FR_Notice

Attachments! Deliberative Process / Ex. 5

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - USEPA
202-564-0792

From: Wooden-Aguilar, Helena

Sent: Tuesday, April 16, 2013 10:06:24 AM
To: Randolph, Karen

Cc: Martin, Karenl.; Wooden-Aguilar, Helena
Subject: Revised FR Notice

Karen —

| have revised the package and will be sending it to KarenL this morning for signatures. Once we get it signed we need to
prepare it for OP (Laura Free).

Thanks,
Helena

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - USEPA
202-564-0792
: Personal Phone / Ex. 6 E

wooden-aguilar.helena@epa.gov
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10A6RC81887B0-HAWODD]
Sent: 4/1/2013 6:55:20 PM

To: Rhodes, Julia [Rhodes. Julia@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]
CC: Randolph, Karen [Randolph.Karen@epa.gov]

Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Attachments:; Deliberative Process / Ex. 5

Julia~

Karen is out today.
Attached is a revised version with a short conclusion,

Helena

From: Rhodes, Julia

Sent: Monday, April 01, 2013 1:35 PM

To: Wooden-Aguilar, Helena; Goerke, Ariadne

Cc: Randolph, Karen

Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Attached are our comments. Once OCR mserts the conclusion, Twill share the revised dreaft with my chain
of command.

Thanks,
Julia

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wooden-Aguilar, Helena

Sent: Thursday, March 28, 2013 8:02 PM

To: Goerke, Ariadne; Rhodes, Julia

Cc: Randolph, Karen; Wooden-Aguilar, Helena

Subject: For Legal Review: Draft FR Publication of OCR Policy Papers

All-

Attached is our draft FR for the policy papers. Karen added the papers and I attempted to draft the general
information section. Your thoughts and edits are much appreciated. Personal Matters / Ex. 6 if we
could have your comments by Monday COB or Tuesday, that would be great.

ED_002416_00066795-00001
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Thanks,
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

E Personal Phone / Ex. 6 :

wooden-aguilar.helena@epa.gov

From: Wooden-Aguilar, Helena

Sent: Wednesday, March 27, 2013 3:27 PM

To: Goerke, Ariadne; Rhodes, Julia; Randolph, Karen; kuray, marilyn
Subject: RE: FR Publication of OCR Policy Papers

All-

ihaveeaafﬁiPawnmmmmmlExeiEmﬁﬂtryta}oinaroundi&dSgﬂﬁ.

Helena

From: Goerke, Ariadne

Sent: Tuesday, March 26, 2013 11:42 AM

To: Goerke, Ariadne; Rhodes, Julia; Wooden-Aguilar, Helena; Randolph, Karen; kuray, marilyn
Subject: FR Publication of OCR Policy Papers

When: Wednesday, March 27, 2013 3:30 PM-4:30 PM (GMT-05:00) Eastern Time (US & Canada).
Where: Call-in number

Marilyn will call in at 4 pm, or when her other meeting ends, but the rest of us will start
our discussion at 3:38 pm. Thanks.

Attached is the conference call-in.

i Conference Line/Code / Ex. 6 |

The code i S : Conference Line/Code / Ex. 6 :

ED_002416_00066795-00002
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 5/3/2013 7:38:30 PM

To: Theresa Pella [tpella@censara.org]

Subject: Re: docket EPA-HQ-OA-2013-0133 - Draft Policy Papers for Title VI of the Civil Rights of 1964

Attachments: ! Deliberative Process / Ex. 5 |

Sure. | apologize for the confusion. The FR is attached.
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

wooden-aguilar.helena@epa.gov

From: Theresa Pella

Sent: Friday, May 03, 2013 3:33:13 PM

To: Wooden-Aguilar, Helena

Subject: docket EPA-HQ-OA-2013-0133 - Draft Policy Papers for Title VI of the Civil Rights of 1964

I've not been able to find the two draft policies identified in the FR notice (4/26/13) on the www.regulations.gov
website. Can you help?

Thank you.

Theresa Pella, Executive Director

Central States Air Resource Agencies (CenSARA)
P.O. Box 617

Oklahoma City, OK 73101

: Personal Phone / Ex. 6 E

Www.censara.org

ED_002416_00066843-00001
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 3/28/2013 11:23:18 PM

To: Rhodes, Julia [Rhodes. Julia@epa.gov]; Jefferson, Tricia [Jefferson.Tricia@epa.gov]

CC: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]; Wooden-Aguilar, Helena [Wooden-
Aguilar.Helena@epa.gov]

Subject: For Legal Reviewx.«x ~..i Draft Decision Letter

Attachments: | Deliberative Process / Ex. 5 i

Julia and Tricia-

Apologies for the delay in getting this draft letter to you. Waleska is the point of contact should you have any
questions. The draft letter is about 14 pages and there is still some work to do on the FNS. | vetteratve process rex.5 |
. Deliberative Process / Ex. 5 ibut that letter is short and I would like for us to focus on this letter first.

I would like to have this letter out by early May if possible.
Thanks,
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

wooden-aquilar.helena@epa.gov

ED_002416_00066940-00001
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10A68C81887B0-HAWODD]
Sent: 3/29/2013 5:21:53 PM

To: Yan, Jerett [Yan.Jerett@epa.gov]

CC: Rhodes, Julia [Rhodes.Julia@epa.gov]; Gsell, Alyssa [Gsell.Alyssa@epa.gov]; Chang, Patrick [Chang.Patrick@epa.gov]
Subject: RE: Disparate Impact Briefing

Attachments: | Deliberative Process / Ex. 5

Jerett-

Attached are my general cmts with a few line edits.
Thanks for vour patience.

Helena

From: Yan, Jerett

Sent: Tuesday, March 12, 2013 6:45 PM

To: Wooden-Aguilar, Helena; Rhodes, Julia; Gsell, Alyssa; Chang, Patrick
Subject: Disparate Impact Briefing

Attached are my preliminary thoughts for the briefing tomorrow. | may make some edits between now and then. Prior
to the actual briefing | would like to draw up a shorter briefing document. Comments appreciated. See you all
tomorrow.

Jerett Yan

Attorney-Adviser

U.S. Environmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, N.W.

Mail Code 1201A
Washington, DC 20460
202/564-3113
yan.jerett@epa.gcov

DISCLAIMER

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an
attorney-client communication and as such privileged and confidential and/or it may include attorney work product. If
you are not an intended recipient, you may not review, copy or distribute this message. If you have received this
communication in error, please notify us immediately by e-mail and delete the original message.
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 3/27/2013 6:54:53 PM

To: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]

cC: Wooden-Aguilar, Ijg_l_e_ng_ [Wooden-Aguilar.Helena@epa.gov]

Subject: . RE: Maricopa and'““

Attachments: | Deliberative Process / Ex. §
No. Here are my edits tolessmme! Can I have a revised version by Friday?

Helena

————— original Message-----
From: Nieves-Munoz, wWaleska
Sent: Wednesday, March 27, 2013 9:59 AM
To: Wooden Aguﬂar He'lena

Helena
Do you want me to reschedule? For the week of April 87

waleska Nieves-Munoz
Environmental Scientist

Office of Civil Rights/ Title 6
202-564-7103

————— original Message-----

From: Wooden-Aguilar, Helena

Sent: Wednesday, March 27, 2013 9:27 AM

To: Nieves-Munoz, WaWeska _Jefferson, Tricia; Rhodes, Julia; whickum, Cheryl
Subject Mar'lcopa and i e

I also have the Maricopa Tetter. We will send that to you by Friday as well.

Helena wooden-Aguilar
Assistant Director - External Civil Rights office of Civil Rights - US EPA
202 564- 0792

ED_002416_00066958-00001
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 4/2/2013 8:51:06 PM

To: Rhodes, Julia [Rhodes. Julia@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]
CC: Randolph, Karen [Randolph.Karen@epa.gov]; Yan, Jerett [Yan.Jerett@epa.gov]
Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Attachments: | Deliberative Process / Ex. 5

Thanks. We will clean it up as described below and then T will send it to Vicki for her review {she wanted to review a OGC
approved document),

Ex. 5 - Deliberative/Attorney-Client

Helena

From: Rhodes, Julia

Sent: Tuesday, April 02, 2013 3:04 PM

To: Wooden-Aguilar, Helena; Goerke, Ariadne

Cc: Randolph, Karen

Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client We should be consistent.

Julia Rhodes

Assistant General Counsel tor the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Ofttice of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wooden-Aguilar, Helena

Sent: Tuesday, April 02, 2013 11:19 AM

To: Rhodes, Julia; Goerke, Ariadne

Cc: Randolph, Karen

Subject: Re: For Legal Review: Draft FR Publication of OCR Policy Papers

Ex. 5 - Deliberative/Attorney-Client

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - USEPA
202-564-0792

AEMETIRA L Je -
{ Personal Phone / EX. 6 {

ED_002416_00066981-00001
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From: Rhodes, Julia

Sent: Tuesday, April 02, 2013 11:15:57 AM

To: Wooden-Aguilar, Helena; Goerke, Ariadne

Cc: Randolph, Karen

Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wooden-Aguilar, Helena

Sent: Tuesday, April 02, 2013 11:12 AM

To: Rhodes, Julia; Goerke, Ariadne

Cc: Randolph, Karen

Subject: Re: For Legal Review: Draft FR Publication of OCR Policy Papers

Tho Julia,

So you know when we can expect your managements comments? Vicki would like to get it to OP by Thursday of this
weak.

Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

H H
i Personal Phone / Ex. 6 i

wooden-aguilér.helena@epa.gov

From: Rhodes, Julia

Sent: Monday, April 01, 2013 4:46:50 PM

To: Wooden-Aguilar, Helena; Goerke, Ariadne

Cc: Randolph, Karen

Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Use this version. [ made a few changes that L only realized hado’t been saved when Twent to close the
document. Sorry tor any confusion,

Thanks,
Juha

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

ED_002416_00066981-00002
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Oftice of General Counsel
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A
Washington, DC 20460

Phone: 202.564.1417

From: Wooden-Aguilar, Helena

Sent: Monday, April 01, 2013 2:55 PM

To: Rhodes, Julia; Goerke, Ariadne

Cc: Randolph, Karen

Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Julia-
Karen is out today,
Attached is a revised version with a short conclusion.

Helena

From: Rhodes, Julia

Sent: Monday, April 01, 2013 1:35 PM

To: Wooden-Aguilar, Helena; Goerke, Ariadne

Cc: Randolph, Karen

Subject: RE: For Legal Review: Draft FR Publication of OCR Policy Papers

Attached are our comments. Once OCR mnserts the conclusion, Iwill share the revised draftwith my chain
of comumand.

Thanks,
Juha

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wooden-Aguilar, Helena

Sent: Thursday, March 28, 2013 8:02 PM

To: Goerke, Ariadne; Rhodes, Julia

Cc: Randolph, Karen; Wooden-Aguilar, Helena

Subject: For Legal Review: Draft FR Publication of OCR Policy Papers

All-

ED_002416_00066981-00003
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Attached is our draft FR for the policy papers. Karen added the papers.and I attempted to draft the general
information section. Your thoughts and edits are much appreciated; Personal Matters / Ex. 6 soif we
could have your comments by Monday COB or Tuesday, that would be great.

Thanks,
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

: Personal Phone / Ex. 6 :

From: Wooden-Aguilar, Helena

Sent: Wednesday, March 27, 2013 3:27 PM

To: Goerke, Ariadne; Rhodes, Julia; Randolph, Karen; kuray, marilyn
Subject: RE: FR Publication of OCR Policy Papers

All-

P have g 3:30 with Fwill try to join around 3:45 pm,

Personal Matters / Ex. 6

Helena

From: Goerke, Ariadne

Sent: Tuesday, March 26, 2013 11:42 AM

To: Goerke, Ariadne; Rhodes, Julia; Wooden-Aguilar, Helena; Randolph, Karen; kuray, marilyn
Subject: FR Publication of OCR Policy Papers

When: Wednesday, March 27, 2013 3:30 PM-4:30 PM (GMT-05:00) Eastern Time (US & Canada).
Where: Call-in number

Marilyn will call in at 4 pm, or when her other meeting ends, but the rest of us will start
our discussion at 3:38 pm. Thanks.

Attached is the conference call-in.

: Conference Line/Code / Ex. 6 :

The code iS Conference Line/Code / Ex. 6

ED_002416_00066981-00004
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 4/4/2013 6:18:41 PM

To: Martinez, Brittany [Martinez.Brittany@epa.gov]

Subject: Questions and Answers on the Title VI Complaints for 03R-06-R5 and 13R-10-R5. Deliberative Process/Ex.5 i
Attachments: | Deliberative Process / Ex. 5

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
office of Civil Rights - US EPA

i Personal Phone / Ex. 6 |
wooden-aguilar.helena@epa.gov

ED_002416_00066983-00001
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Message

From: LexisNexis Email Delivery [lexisnexis@prod.lexisnexis.com]
Sent: 6/1/2017 9:46:03 AM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: LexisNexis(R) Alert (2825:607388715)

Attachments: title vi_and_disparate_impac.doc

Use of the attached materials obtained from the LexisNexis® services is subject to the terms and
conditions available to you at: http://www.lexis-nexis.com/terms/general/.
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Saved Search Update Report:

Print Number:

Name:
Selected Library:
Selected File(s):

Saved Search:

Update Schedule:
Report Format:
Date Saved:

Last Update:
Next Update:

2825:607388715

Helena Wooden-Aguilar
LAWREV
ENVLR

title vi and disparate impact

Monthly

CITE

January 17, 2007
June 01, 2017

June 01,

2017 10953H

Previous Results: 510
Last Update Results: 3

July 03, 2017 Total Results (Jun 01): 513

Send to: WOODEN-AGUILAR, HELENA
US ENVIRONMENTAL PROTECTION
1200 PENNSYLVANIA AVE. MC-2311A
WASHINGTON, DC 20460-0001
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Page 1

1. Copyright (c) 2016 University of California Hastings College of the Law Hastings
Race and Poverty Law Journal, Winter, 2016, Hastings Race & Poverty Law Journal, 13
Hastings Race & Poverty L.J. 1, 10258 words, ARTICLE: Integrate and Reactivate the
1968 Fair Housing Mandate, COURTNEY LAUREN ANDERSON *

purpose, as well as those that "have a disparate impact on minorities. n3
Considered as

a prima facie disparate impact case under the Act and

. ambitious goal of eliminating disparate impact. nb57 The section's affirmatively

for plaintiff's bringing disparate impact claims has become more

ability to bring a disparate impact claim under the FHA.

facie case for disparate impact when bringing a claim

prevail in a disparate impact claim often turns on the

plaintiff bringing a disparate impact claim under the FHA with

n291 and permits the bringing of disparate impact claims in addition to

courts that have analyzed the cognizance of disparate impact in this context have
found that the intent of the FHA was to allow disparate impact claims n29%4 in

claims. n295 Although disparate impact allows plaintiffs to bring

n296 the burden of proving disparate impact under the FHA can be

a prima facie disparate impact case, using statistics to

. viable defendants and the cognizance of disparate impact claims are significant

reasons as to why

a prima facie disparate impact claim. n301 A.

favor of plaintiffs bringing disparate impact claims and the refusal to allow

... A. The Proposed Rule and Disparate Impact Claims Despite the recognition that
the ...
intent claims, but alsoco disparate impact claims, courts have been conservative
for plaintiffs under the disparate impact theory, for fear of
prevailed in their FHA disparate impact claims on appeal. n365
case in a disparate impact claim brought under
in many FHA disparate impact cases. n368 The Proposed
plaintiff bringing a disparate impact claim can successfully
.. Stacey E. Seichshnaydre, Is Disparate Impact Having Any Impact? An Appellate
Analy51s of Forty Years of Disparate Impact Claims Under the Fair
. prima facle case of disparate impact.™). n299 Inclusive Communities Project,
135 5. Ct. at 2523.
Environmental Policy Act, Title VI of the Civil Rights Act of

2. Copyright (c¢) 2017 Kansas Law Review, Inc. The University of Kansas Law Review,
March, 2017, The University of Kansas Law Review, 65 Kan. L. Rev. 573, 10510 words,
ARTICLE: The Baseline Bar, Nadia B. Ahmad *

stated: In accordance with Title VI of the Civil Rights Act of

rise of environmental pollution and disparate impacts on communities of color
and low-

protection. In fact, Title VI claims suffer from a

3. Copyright (c¢) 2017 Northwestern University School of Law Northwestern Journal of
Law and Social Policy, 2017, Northwestern Journal of Law and Social Policy, 12 Nw.
J. L. & Soc. Pol'y 130, 10336 words, ARTICLE: Back to its Roots: How § 1983 Must Return
to its Origins to Provide a Remedy for the Inupiat Against 0il Drilling in Alaska's
Arctic Circle, Julia Prochazka *

Clause of the 14th Amendment and Title VI of the Civil Rights Act of

through evidence of a disparate impact, but they were rarely successful. .

plaintiffs instead turned to Title VI § 602. Title VI prohibits discrimination
on the basis of .

federal financial assistance. Title VI avoids the intent reguirement of

ED_002416_00067232-00002
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Page 2

right of action for disparate impact. n26 In order to establish a disparate
impact case under Title VI, a plaintiff must
. community does cause a disparate impact on a minority group, however, if the
group members there would be a disparate impact on that majority group in the

succeed in a disparate impact claim if the impact would be the same on
near the pollution source. The disparate impact model does not account
a claim under Title VI for the disparate impact of a waste processing
federal agencies under Title VI. n33 This survived until

. Despite the majority's blockade of Title VI as an avenue for environmental
sti1ill be used to enforce disparate impact regulations. n36 Tribal

. ought to be able to enforce disparate impact regulations to protect their culture,

Fill in a Title VI Gap, 53 CASE W. RES. L. REV. 497, 498 (2002). ...
... S. Bronx Coal. for Clean Air, Inc. v. Conroy, 20 F.Supp.2d 565 (S.D.N.Y. 1998)
(alleging under Title VI that the transportation authority's citing and
program that would lead to a disparate impact. Ursic, supra note .
. 602 to allege discriminatory disparate impact). n35 Sandoval, 532 U.S. at 290.

1983 for a disparate impact claim based on §

ED_002416_00067232-00003
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10953H
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Time of Request: Thursday, June 01, 2017 05:45:58 ESsT

Print Number: 2825:607388715
Number of Lines: 91
Number of Pages:

Send To: WOODEN-AGUILAR, HELENA
US ENVIRONMENTAL PROTECTION
1200 PENNSYLVANIA AVE. MC-2311A
WASHINGTON, DC 20460-0001
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Message

From: LexisNexis Email Delivery [lexisnexis@prod.lexisnexis.com]
Sent: 4/3/2017 9:46:26 AM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: LexisNexis(R) Alert (1825:600825548)

Attachments: title vi_and_disparate_impac.doc

Use of the attached materials obtained from the LexisNexis® services is subject to the terms and
conditions available to you at: http://www.lexis-nexis.com/terms/general/.
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Saved Search Update Report:

Print Number:

Name:
Selected Library:
Selected File(s):

Saved Search:

Update Schedule:
Report Format:
Date Saved:

Last Update:
Next Update:

1825:600825548

Helena Wooden-Aguilar
LAWREV
ENVLR

title vi and disparate impact

Monthly

CITE

January 17, 2007
April 03, 2017

April 03,

2017 10953H

Previous Results: 508

Last Update Results: 1

May 01, 2017 Total Results (Apr 03): 509

Send to: WOODEN-AGUILAR, HELENA
US ENVIRONMENTAL PROTECTION
1200 PENNSYLVANIA AVE. MC-2311A
WASHINGTON, DC 20460-0001
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Page 1

1. Copyright (c) 2017 Trustees of Indiana University Indiana Health Law Review, 2017,
Indiana Health Law Review, 14 Ind. Health L. Rev. 54, 10652 words, ARTICLE:
INCORPORATING LAWYERS CN THE INTERPROFESSIONAL TEAM TO PROMOTE HEALTH AND HEALTH
EQUITY, Charity Scott, J.D., MSCM *

rights laws, principally Title VI of the 1964 Civil Rights

... antidiscrimination provisions than under Title VI. n43 The IOM recommendation
to ...
health disparities. nll0 Title VI does not address many of the
. laws, she advocates amending Title VI, which prohibits federally funded
. policies and practices that have a disparate impact on the basis of race, color,
or ...
. cause of action for disparate impact claims . . .; and (3) introduce a new disparate
impact claim, based on a .
attention, however, to the "unfilled potential of Title VIY). n28 UNEQUAL
TREATMENT
public health activities™ than Title VI). n44 About the Office of

defense allowed in disparate impact cases of evidence of a
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 6/17/2015 6:32:36 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: RE: UPI **Updated Draft for Management Review**
Attachments: | Deliberative Process / Ex. 5

| have responded to all of 0GCs Iatest comments. One of my last guestions to you is whether you would prefer the
report in letter format. ¥ 5o, | will need to draft a version to be sent to the complainant.

Let me know if you have any further edits.

From: Wooden-Aguilar, Helena

Sent: Thursday, June 04, 2015 8:13 AM

To: Martinez, Brittany

Subject: Re: UPI **Updated Draft for Management Review**

Let's keep this on radar. Any way we can move it before I leave?

Helena Wooden-Aguilar
Assistant Director
US Environmental Protection Agency

i_._._2_0_2:.5_6.4.:Q.ZQZ.(Qfﬁg_e)._._._._.!
Personal Phone / Ex. 6

wovden-aguilar helenal@epa gov

On May 29, 2015, at 11:18 AM, "Wooden-Aguilar, Helena" <Wooden-Aguilar Helenaf@epa cov> wrote:

Thx for keeping this moving!

Helena Wooden-Aguilar

Assistant Director

US Environmental Protection Agency
202-564-0792 (office)

i Personal Phone / Ex. 6 |
wooden-agutiar helena@epa.gov

On May 29, 2015, at 11:17 AM, "Martinez, Brittany" <Martinez Brittanvi@epa. gov™> wrote:

{ have responded to your commaents and updated the letter. | have attached a
document for your viewing that corresponds to the last comment response on page 8.

From: Wooden-Aguilar, Helena

Sent: Wednesday, May 06, 2015 10:44 AM
To: Martinez, Brittany

Cc: Wooden-Aguilar, Helena

Subject: RE: UPI

ED_002416_00067616-00001





EPA-HQ-2018-010543

Here are my thoughts. | am also attaching a letter that | thought was finalized. | think
we can use this as cite for footnote #6.

Helens

From: Martinez, Brittany

Sent: Wednesday, April 15, 2015 5:49 PM
To: Wooden-Aguilar, Helena

Cc: Gsell, Alyssa

Subject: FW: UPI

Phave responded or at least attempted to respond to the last comments in the dismissal
letter. Please review and provide your comments. Once, reviewed | believe this will be
sent to Julia.

From: Gsell, Alyssa

Sent: Monday, April 13, 2015 2:00 PM
To: Martinez, Brittany

Subject: Fw: UPI

Brittany --

Here is the draft we just discussed. Call me with any questions/comments.
THanks.

Alyssa

Deliberative Process / Ex. 5
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Message

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 4/24/2015 9:59:32 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
CC: Matthew, Dayna [Matthew.Dayna@epa.gov]

Subject: EPA File 03R-15-R4

Attachments:| Deliberative Process / Ex. 5

Helena,

As requested, please find a copy of a Preliminary Case Management Plan regarding 03R-15-R4 (JCDH/ABC).
Your review, edits and comments are requested.
Thank you.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, N.W.

Mail Code 1201A

Washington, DC 20460

(202) 564-5393
peterson.samuel@epa.gov
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Message

From: Haley Colson Lewis [haley@gaspgroup.org]

Sent: 3/14/2016 7:33:25 PM

To: Docket OEl [Docket OEl@epa.gov]

CC: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]; Covington, Jeryl [Covington.leryl@epa.gov]
Subject: EPA-HQ-0OA-2013-0031, FRL-9933-63-0A: Gasp Comment

Attachments: Gasp Comment Letterhead.pdf

Dear Ms. Covington and Ms. Wooden-Aguilar,

Please find attached to this message Gasp's comment on EPA-HQ-OA-2013-0031, FRL-9933-69-0A,
Nondiscrimination in Programs or Activities Receiving Federal Assistance from the Environmental Protection
Agency.

Please do not hesitate to contact me should you need any additional information.

Sincerely,

Halay Colson Lewis

Birningham, &AL 35208

WWW. Gaspgroup.org
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March 14, 2016

VIA ELECTRONIC MAIL, U.S. MAIL
Jeryl Covington

Helena Wooden-Aguilar

U.S. Environmental Protection Agency
Office of Civil Rights

Mail Code 1201A

1200 Pennsylvania Ave., N.W.
Washington, D.C.

Re: EPA-HQ-0A-2013-0031, FRL-9933-69-0A, Nondiscrimination in
Programs or Activities Receiving Federal Assistance from the
Environmental Protection Agency

Dear Ms. Covington and Ms. Wooden-Aguilar,

Gasp? respectfully submits the following comment to the
Environmental Protection Agency’s (EPA) Office of Civil Rights (OCR)
Notice of Proposed Rulemaking (NPR) and the Interim Case Resolution
Manual. We appreciate the opportunity to make these public comments. Gasp
hopes that the OCR will take into consideration our recommendations and
create a stronger, more responsive program to implement Title VI of the Civil
Rights Act of 1964 (Title VI).

L Purpose

As an advocacy group working in communities suffering from
environmental injustices, Gasp urges the EPA’s OCR to implement
meaningful and responsive guidelines for their program to implement Title
V1. Unfortunately, civil rights enforcement has been very unsatisfactory in the
environmental justice context. Alabama, the state in which Gasp works,
currently has four complaints that have been accepted by the EPA. Because
EPA has not adequately protected these communities by investigating in a
timely manner and never making a finding of discrimination, it is imperative
that EPA’s NPR and Case Resolution Manual improve EPA’s enforcement of
the Civil Rights Act. Accordingly, Gasp will analyze the strengths and

!GASP is a non-profit health advocacy organization fighting for healthy air in Alabama.
We strive to reduce air pollution through education and advocacy — because Alabamians
deserve clean, healthy air. &itp:/fwww.gasperoup.org

1
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weaknesses of the NPR and Case Resolution Manual and offer
recommendations for improvement.

IIL. Background
a. Title VI prohibits discrimination on the basis of race,
color, or national origin in all programs or activities
receiving federal financial assistance.
Title VI of the Civil Rights Act provides that “No person in the United
States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
STAFF under any program or activity receiving Federal financial assistance.?” Under
Title VI, EPA has a responsibility to ensure that its funds are not being used to
subsidize discrimination based on race, color, or national origin. This
prohibition against discrimination under Title VI has been a statutory mandate
since 1964 and EPA has had Title VI regulations since 1973. EPA's Office of
Civil Rights is responsible for the Agency's administration of Title VI,
including investigation of such complaints. Title VI allows individuals to file
administrative complaints with the federal departments and agencies that
provide financial assistance alleging discrimination based on race, color, or
national origin by recipients of federal funds.

b. Discrimination need not be intentional; a disparate
impact constitutes discrimination on the basis of race.
The Supreme Court of the United States addressed the concept of
disparate impact under Title VII of the Civil Rights Act by reasoning that
disparate impact liability furthered the purpose and design of the statute®. The
Court noted that “Congress directed the thrust of [§ 703(a)(2)] to the
consequences of employment practices, not simply the motivation.*
Antidiscrimination laws should be construed to encompass disparate impact
claims when their text refers to the consequences of actions and not just to the
mindset of actors’. A plaintiff bringing a disparate impact claim challenges
practices that have a “disproportionately adverse effect on minorities.®” The
U.S. Supreme Court also reasoned that “[r]ecognition of disparate impact
liability under the [Fair Housing Act] also plays a role in uncovering
discriminatory intent: It permits plaintiffs to counteract unconscious

242 U.S.C. §2000d (1964).

3 See Griggs v. Duke Power Co., 401 U.S. 424 (1971).

“1d. at 432 (emphasis added).

3 See Id. and Smith v. City of Jackson, 544 U.S. 228 (2005).
¢ Ricei v. DeStefano, 557 U.S. 557, 577 (2009).

2
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prejudices and disguised animus that escape easy classification as disparate
treatment.”” In its Interim Guidance, the EPA acknowledges that frequently
“discrimination results from policies or practices that are neutral on their face,
but have the effect of discriminating. Facially-neutral policies or practices that
result in discriminatory effects violate EPA’s Title VI regulations unless it is
shown that they are justified and that there is no less discriminatory
alternative.®”

¢. EPA’s OCR has historically struggled to implement an
effective and responsive Title VI program.

It is generally known that EPA’s OCR has failed to provide effective
enforcement of Title VI. In 2010, Lisa Jackson, a former EPA administrator,
requested that the consulting firm Deloitte perform a review of EPA’s OCR.
This report highlighted many deficiencies in the OCR and concluded that
“[the OCR] has not adequately adjudicated Title VI complaints,” and that
“OCR seemed to lose sight of its mission and priorities. >

First, EPA’s OCR has acted very slowly, if at all, in its Title VI
program. From 1993 to 2010, only 6%, fifteen out of 247 complaints, were
acknowledged by EPA in the 20 day deadline'”. The OCR, on average,
decides within approximately 350 days whether to investigate a case'!. In nine
cases, the agency delayed decisionmaking an average of 367 days and was
forced to dismiss the allegations as moot'?. “Feedback from [OCR] employees
indicated that major delays resulted primarily from the complexity of
determining whether cases fall within jurisdiction because there is little or no
legal precedence for comparison. 1*” To date, at least seventeen cases are still

7 Texas Dep’t of Housing and Community Affairs v. Inclusive Communities Project, Inc.
576 U.S. _ (2015).

8 Interim Guidance for Investigating Title VI Administrative Complaints Challenging
Permits (EPA, Feb. 5, 1998) at 2.

° Deloitte Consulting, LLP, Evaluation of the EPA Office of Civil Rights (2011),
Bims:assets documentolond org/documents/7234 1 6fepa-oer-audit pdf at 1, 2.

197d. at 25.

11 Lombardi, K., Environmental racism persists. and EPA is one reason why, Aug. 3,
20135, hitp:/fwww puablicinieerity,org/ 201 50805/ 7668 /environmenial-racism-persisis-
and-ena-one-regson~why

21d.

13 Deloitte Consulting, LLP, Evaluation of the EPA Office of Civil Rights (2011),

hitps:/fassets docmmenicloud ore/docnments/72 34 1 6/epa~-oor-audit pdi at 25.

3
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left unresolved, more than half of which have been unaddressed for over a
decade!*.

Second, EPA has a record of failing to hold accountable recipients of
EPA funding for actions, policies and practices that violated Title VI and its
regulations. In its 22-year history of processing environmental discrimination
complaints, the OCR has reviewed nearly 300 complaints filed by minority
communities'®. It has never made a formal finding of a civil rights violation.
Only twelve cases have been closed by EPA’s OCR. EPA officials have
negotiated settlements in nine cases; the rest were resolved among the
complainants and the agencies against whom the complaint was filed'®. The
first major case decided by OCR after developing their Interim Guidance,
Select Steel'’, involved a controversial finding and resulted in EPA
recognizing that “involving impacted communities early in the permitting
process could have better addressed many of the complainants’ issues. Such
consultations will better ensure that communities are fairly and equitably
treated with respect to the quality of their environment and public health. '8~

However, not much has changed since Select Stee/ in 1998 or the
Deloitte report in 2010. Most complaints are not reviewed for acceptance,
rejection or referral within its 20 day deadline. Between 1996 and 2013, the

14 Lombardi, K., Environmental racism persists, and EPA is one reason why, Aug. 3,
2013, bite:fwww publicintesritv.org/ 201 30803/ 1 7668 environmendal-rasism-porsisis-
and-epa-one-reason-why

BId.

161d.

17 Select Steel, a Title VI complaint filed by Father Phil Schmitter and Sister Joanne
Chiaverini of the St. Francis Prayer Center in June of 1998 alleging that the proposed
steel mill would cause a disparate impact on a group of minority people, was supposed to
be EPA’s test case for the new Interim Guidance. In October of 1998, OCR determined
that there was no discriminatory effect because they found no adverse effect of
constructing the new steel facility. EPA reasoned that “if there 1s no adverse effect from
the permitted activity, there can be no finding of a discriminatory effect which would
violate Title VI and EPA’s implementing regulations.” Letter from Anne E. Goode,
Director, EPA’s Office of Civil Rights, to Father Phil Schmitter & Sister Joanne
Chiaverini, Co-Directors, St. Francis Prayer Center, at 2 (Oct. 30, 1998),

httn/Awww epagoviresionddsteelovrhim. Critics have suggested that Select Steel signals
EPA’s unwillingness to embrace enforcing Title V1. See Buford T., Steel mill that never
was “casts shadow” on EPA Office of Civil Rights, Dec. 18, 2015,

Wit/ Avww publicinteeniv. org/201 3/1 2/18/19068 /steel-muill-never-was-casts~shadow-
epa-oHice-civil-nighis.

18 Worsham, J.B., Disparate Impact Suits Under Title VI, Section 602: Can a Legal Tool
Build Environmental Justice, 27 B.C. Envtl. Aff. L. Rev. 631 (2000),

hitp: Aawdistaloonumons. be edu/ealrvol 27 1ge4/3/

4
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average time EPA took to reject a complaint is 271 days'®. The average time
that it took EPA to conclude an investigation was over two and three quarters
of a year?®. Undoubtedly, now is the time for the NPR and Case Resolution
Manual. However, with the aforementioned poor record of OCR’s Title VI
program, vast improvements are critical.

d. Alabama is uniquely situated where it currently has
four complaints accepted by EPA for investigation.
Currently, the EPA has accepted four complaints from affected
communities in Alabama. Although EPA’s electronic list is not up to date, of
the currently listed accepted complaints, only a handful of states have more
than one complaint accepted by EPA2!. This unique position means that
Alabama communities have a vested interest in EPA’s OCR implementing a
responsive Title VI program that addresses the discrimination communities
endure due to actions made by recipients of federal funds.

TABLE 1: ALABAMA COMPLAINTS CURRENTLY ACCEPTED BY

EPA

EPA OCR | Compla | Agency Alleged Discriminatory Accepted | Status
File No. int receiving EPA Act by EPA

Filing funds for

Date investiga

tion
06R-03- 9/1/2013 | Alabama Dep’t Granting of permit for 9/1/2003 | Pending
R4 of Envtl. Mgmt. Tallassce Waste Disposal (4,578
Center Landfill days)>

¥ Qiu, Y. & Bradford T., Center for Public Integrity, Environmental justice. denied:
Decades of inaction (Aug. 3, 2015),

hitpSweww publicimiesnty.org/201 SA8/03/1 7726/ decades-naction

2 1d.

2l Alabama is listed as having two, California is listed as having three, Florida is listed as
having two and Arizona is listed as having three accepted complaints. Complaints filed
with EPA under Title VI of the Civil Rights Act of 1964 (Last updated March 3, 2015),
hitnwww . epa.soviecr/complamts-Tiled-cpa-under-itle-vi-civiberighis-act- 1964,

22 From the date of this comment, March 14, 2016. This complaint will not be discussed
further in this comment becausc it 1s the subject of current litigation, and thus the pending
status is not wholly relevant to the other three complaints accepted by EPA.

5
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12R-13- 6/3/2013 | Alabama Dep’t Reissuance and 6/27/2013 | Pending

R4 of Envtl. Mgmt. | modification of Solid %41
Waste Disposal Permit No. days)®
53-03

03R-15- 2/6/2015 | Jefferson County | Reissuance of Major 3/6/2015 | Pending

R4 Dep’t of Health Source Operating Permit (374
4-07-0001-03 days)**

08&R-15- 3/2/2015 | Jefferson County | Reissuance of Major 8/10/2015 | Pending

R4 Dep’t of Health Source Operating Permit (217
4-07-0355-03 days)®

The complaint filed against the Alabama Department of
Environmental Management (ADEM) alleging that the reissuance and
modification of the solid waste disposal permit for the Arrowhead Landfill
constituted a discriminatory act addresses a land fill for municipal waste that
spans 1,000 acres. The landfill began accepting coal ash in 2009 after the
TVA coal ash spill in Kingston, Tennessee®®. The landfill is located in a
majority African-American community®’ and has resulted in property damage
and damages to citizens’ health and their environment®®.

The two complaints filed against the Jefferson County Department of
Health (JCDH) involve Title V permits reissued to ABC Coke and Walter
Coke. Gasp is actively involved in the Northern Birmingham and Tarrant
communities which are affected by both of these facilities. As of 2002, only
nineteen merchant and integrated producer coking plants were operating
within the U.S.?° Coke is the residue from the destructive distillation of coal.

23 From the date of this comment, March 14, 2016.

%* From the date of this comment, March 14, 2016

% From the date of this comment, March 14, 2016

2 Lombardi, K., Welcome to Uniontown: Arrowhead Landfill Battle a Modern Civil
Rights Struggle (Aug. 3, 2013), NBC News, hitp/Swww nhonews.com/news/abeblii/ena-
epvironmental-imustice-uniontown-n42836.

27 The impacted census blocks (2010 census data) are 87 to 100 percent African-
American. Title VI Administrative Complaint File No. 12R-13-R4 (June 2013) at 23
(available at hitp://www.epa goviates/producton/files/2014-05 docomenis/1 2r-13~

4 complamt redacted {pdf).

28 The damages and disparate impacts cited in the Complaint are odors, flies and birds,
noise, fugitive dust and property values. See 1d.

% Gallagher M. & Depro B., EPA, Economic Impact Analysis of the Final Coke Ovens
NESHAP (Sept. 2002), bty //www3 opa coviimscaslropdata/FE1ASCokoEIA Final ndf
at 2-8.

&
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“The coal used in the coke plants in the site area was generally obtained from
mines in the Birmingham area until the late 1950’s.3°” “Coal mines in the
Birmingham area [...] [are] known to have arsenic levels as high as 1,500
[mg/kg]. BaP is a known contaminant from coke ovens and foundries]...];
lead is a known contaminant from foundries and other industrial plants. 3*”
Both Walter Coke and ABC Coke have been named by EPA as Potentially
Responsible Parties (PRPs)*? for the 35™ Avenue Site*’. The EPA has also
begun a Site Inspection®*, the second step in exercising its CERCLA
authority, in Tarrant, Alabama, where ABC Coke is located.

The complaint filed against JCDH alleges that the reissuance of a
Major Source Title V Operating Permit to ABC Coke created a disparate
impact. The ABC Coke plant operates in a majority African American
community®’. Residents suffer from unpleasant odors, health issues, damage
to and interference with enjoyment of property, exposure to an unacceptable
cancer risk, soil contamination and risk of low birth weight and pre term
birth*®. Similarly, the complaint filed against JCDH alleges that the reissuance
of a Major Source Title V Operating Permit to Walter Coke created a
disparate impact. The Walter Coke plant also operates in a majority African

30 FPA. HRS Documentation Record,

hilpfwww epa.govisuperiond/sues/docres/pdoc 897 pdf (last visited Jan. 13, 2015) at
16.

31 1d. at 16.

¥ Five facilities are identified as possible or likely contributors to the lead, arsenic and/or
benzo(a)pyrene (BaP) contamination found in the area of observed contamination: Walter
Coke, ABC Coke, U.S. Pipe, KMAC and Alabama Gas Corporation (Alagasco). See 1d.
3 The 35™ Avenue site is a mixed industrial and residential area of Birmingham,
Alabama. “Since 1886 the arca has been home to 20 foundries and kilns; seven coal, coke
or byproducts facilities|... |By 1981, 20[%] of the land area was devoted to large
industrial plants. Id. at 17. EPA has been acting under its CERCLA authority at the 35
Avenue Site since on or about 2010. In 2013, EPA recommended that the site be listed on
the NPL. As of the date of this comment, a decision still has not been made by EPA to
list the 35" Avenue Site on the NPL.

3 1In July of 2014, Gasp petitioned the EPA to perform a Preliminary Assessment in
Tarrant, Alabama. In June of 2015 EPA completed their Preliminary Assessment and
based off of their findings, EPA concluded that the site required further investigation to
determine potential threats to public health, welfare and/or the environment.

35 The residential area closest to ABC Coke consists of a census block group (2010
census) of 48.3 to 90.06 percent African-American population, the aggregate average
being 66.7 percent. Title VI Administrative Complaint File No. 03R-15-R4 (Mar. 2015)
at 15.

*1d. at 11.
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American community®’. Residents suffer from unpleasant odors, health issues,
damage to and interference with enjoyment of property, exposure to an
unacceptable cancer risk, soil contamination and risk of low birth weight and
pre term birth®®.

As is evidenced by the three aforementioned complaints, communities
in Alabama believe that recipients of EPA funds are violating Title VL It
should be noted that other communities who have not yet filed complaints
with EPA also believe their rights under Title VI are being violated. Alabama
played an important role in the Civil Rights Movement, and was the setting
for many important milestones toward President Lyndon B. Johnson signing
into law the Civil Rights Act of 1964. Just as before, Alabama is failing its
citizens and communities when it comes to environmental justice.
Accordingly, Alabama is in a unique position to urge the EPA’s OCR to
strengthen its Title VI program and bring much needed relief to these
communities.

HI. The Interim Case Resolution Manual
a. The Interim Case Resolution Manual is a strong
resource for procedural guidance for civil rights cases.

Gasp applauds EPA’s proactive and comprehensive approach in
drafting the Interim Case Resolution Manual. This manual is a major step
forward for EPA’s OCR. In many ways, this Case Resolution Manual directly
addresses the atorementioned historical issues with the Title VI program. This
Interim Case Resolution Manual gives meaningful procedural guidance to
OCR staff on how to process Title VI Complaints.

The Interim Case Resolution Manual makes very clear critical
elements of a Title VI program. It explains the legal role of OCR and clearly
describes the protected classes. The measurable goals® also make it clear not
only to employees what expectations are, but they also make very clear the

37 Within one mile of the Walter Coke facility, the percent of the population that is
African American is 88 percent; 76 percent within three miles; and 59 percent within six
miles. Title VI Administrative Complaint File No. 08R-15-R4 (Aug. 2015) at 16.

% 1d. at 10.

37 (1) ensure prompt, effective and efficient complaint docket management, (2) enhance
OCR’s external compliance program through proactive compliance reviews, policy
developments, and engagement of critical EPA, federal and external partners and
stakeholders (e.g. recipients and communities); and (3) strengthen OCR’s workforce
through strategic human capital planning, organizational development and technology
training to promote a high-performing organization.” EPA, Interim Case Resolution
Manual (Dec. 1, 2013), hitn:/Awww opa gov/sites/producion/iles/ 201 5-

12/ documents/ocr crm Tl ndf at 1.
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standards to which OCR is holding itself when strengthening its external
compliance program. It is also very helpful that the Manual clearly cites and
quotes the statutory and regulatory authorities giving OCR legal jurisdiction
Similarly, Section 2.6*! outlining “Other Factors That May Be Considered
Before Accepting a Case for Investigation” are comprehensive and would
clearly assist a Case Manager in processing complaints.

Chapter 4 of the Manual, “Investigation and Voluntary Compliance”
clearly defines the roles and responsibilities of Case Managers in completing
an investigation of a complaint of discrimination and the possibilities for
resolving the complaint. The Manual establishes a realistic goal that furthers
the mission of the Title VI program where it says “OCR will create a Strategic
Case Management Plan [...] and outline processing goals or expectations for
ensuring timely and effective processing of cases, particularly within the first
90-calendar days after receipt of complaint.**” The procedural guidance in
this section is exhaustive and clear, which should greatly assist Case
Managers in fulfilling their duties, and thus hopefully result in a more
expeditious and responsive Title VI program than has existed in the past.

Finally, Chapter 5 addressing Compliance Reviews* could be
instrumental in creating a more robust Title VI program that ensures EPA
funds are not being used in a discriminatory manner that affects the protected
classes under the Civil Rights Act. Specifically, enabling Case Managers to
initiate a periodic compliance review based off of prior complaints, among
other factors, could directly address legacy issues in overburdened
communities. Both periodic compliance reviews and post-award compliance
reviews could create a more proactive and thus responsive approach to
ensuring EPA funds are not being used in a discriminatory manner.

b. Loose deadlines in the Interim Case Resolution Manual
could run afoul of OCR’s goal of strengthening its
external compliance program.

As will be discussed in greater detail regarding the Notice of Proposed
Rulemaking, the removal of deadlines and/or non-binding deadlines and
timelines could result in continued delays and poor performance of EPA’s
OCR. Under Section 3.2, The Manual states that “Case Managers should
begin to draft an Investigative Plan [...] as early as possible and soon after a

40 See Id. at 8.

4“1 See Id. at 12.

4 1d. at 24 (emphasis added).
4 See Id. at 30-31.
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decision to accept the case for investigation has been made.**” Although the
Manual clearly highlights a sense of urgency, “as early as possible” and “soon
after” are subjective, undefined terms. For example, in the aforementioned
complaints from Alabama that EPA has accepted, File No. 03R-15-R4 has
been pending for 372 days and File No. 08R-15-R4 has been pending for 215
days. Surely, any reasonable person would conclude that “as early as
possible” and “soon after” would be well within the 372 day and 215 day
window. However, to Gasp’s knowledge, there has been little to no progress
made on these complaints. Accordingly, without clearer timelines, this type of
subjective language could result in complaints continuing to sit on EPA’s
docket without investigations or resolutions.

IV.  Notice of Proposed Rulemaking

In its NPR, EPA is proposing to amend its regulations implementing
Title VI of the Civil Rights Act of 1964. EPA’s stated goal in amending its
regulations are “in order to enable it to create a model civil rights program
which can nimbly and effectively enforce civil rights statutes in the
environmental context.*” In the NPR, EPA asserts that the goal of these
changes are to improve EPA’s civil rights program and allow EPA to be more
proactive in monitoring and enforcing compliance with Title VI and other
nondiscrimination statutes.

a. EPA’s proposal to amend § 7.85(b) should strengthen
its ability to perform compliance reviews.

EPA first proposes to amend § 7.85(b) by deleting text that describes
when additional information will be sought from recipients.*®” EPA
rationalizes these changes by saying “this proposed rule is intended to clarify
the EPA’s ability to access such information under the current regulations,
while providing the flexibility to establish a successful compliance review
program and improve the EPA’s External Compliance and Complaints
Program.*””

#“1d. at 14 (emphasis added).

% Nondiscrimination in Programs or Activities Receiving Federal Assistance from the
Environmental Protection Agency, 80 Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to
be codified at 40 C.F.R Parts 7 and 9).

% EPA plans to delete the following two phrases: “where there is reason to believe that
discrimination may exist in a program or activity receiving EPA assistance;” and “and
shall be accompanied by a written statement summarizing the complaint or setting forth
the basis for the belief that discrimination may exist.” Id. at 77286.

471d. at 77286

10
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Gasp sees this as a positive change to the regulations. As previously
discussed regarding the Interim Case Resolution Manual, EPA’s shifted focus
to compliance reviews is a positive step. This would give EPA the discretion
to require recipients to submit compliance reports. The proposed change to
§7.85(b) could result in EPA being more proactive in its Title VI program.
Being more proactive could strengthen EPA’s Title VI program by addressing
potential discrimination in a timely manner—possibly even before complaints
are filed.

b. Amending §§ 7.110(a) and 7.115(a) would strengthen
the Title VI program while the proposed changes to
§7.115(c) would run afoul of EPA’s stated goal of
improving its Title VI program.

EPA is proposing to amend the Post-Award Compliance regulations
by removing deadlines. “Under the current regulations, on-site reviews for
post-award compliance may occur when the OCR ‘has reason to believe that
discrimination may be occurring in such programs or activities.**””

8 Nondiscrimination in Programs or Activities Receiving Federal Assistance from the
Environmental Protection Agency, 80 Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to
be codified at 40 C.F.R Parts 7 and 9) at 77287.

il
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BOARD OF DIRECTORS Specifically, EPA seeks to amend 40 C.F.R. §§ 7.110(a)* and 7.115(a)*% (c)*".
ek EPA reasons that “without the burden of an unrealistic, self-imposed deadline,

iohegon 440 C.F.R. § 7.110(a), as proposed to be amended by Nondiscrimination in Programs or
Activities Receiving Federal Assistance from the Environmental Protection Agency, 80
Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to be codified at 40 C.F.R Parts 7 and 9)
provides:

1%
B

(a) Review of compliance information. Within EPA's application processing
period, the OCR will determine whether the applicant is in compliance with this part and
inform the Award Official. This determination will be based on the submissions required
by § 7.80 and any other information EPA receives during this time (including complaints)
or has on file about the applicant. When the OCR cannot make a determination on the
basis of this information, additional information will be requested from the applicant,
local government officials, or interested persons or organizations, including aged and
handlcapped persons or organlzatlons representmg such persons —ﬂae@@R—m—ay—also

040 C.FR. § 7.115(a), as proposed to be amended by Nondiscrimination i Programs or
Activities Receiving Federal Assistance from the Environmental Protection Agency, 80
Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to be codified at 40 C.F.R Parts 7 and 9)
provides:

(a) Periodic review. The OCR may periodically conduct compliance reviews of
any recipient's programs or activities receiving EPA assistance, including the request of

data and 111fom1atlon—aﬁd—ma¥%ndﬁe%o&s&ereweww¢haﬂﬂmﬁeasorﬁo%ehe¥eﬂ&ﬁ

340 CFR. § 7.115(c), as proposed to be amended by Nondlscnmmatlon in Programs or
Activities Receiving Federal Assistance from the Environmental Protection Agency, 80
Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to be codified at 40 C.F.R Parts 7 and 9)
provides:

(¢) Postreview notice.
(1) Withn1-89-calendar-days-froem-the start-of the-comphiance-review-or
complamntinvestigationthe OCR will notify the recipient in writing by
certified mail, return receipt requested, of:
(i) Preliminary findings;
(ii) Recommendations, if any, for achieving voluntary compliance;
and
(iii) Recipient's right to engage in voluntary compliance negotiations
where appropriate.
(2) The OCR will notifv the Award Official and the Assistant Attorney

General for Civil Rights of the preliminary findings of noncompliance.
12

ED_002416_00067815-00012





EPA-HQ-2018-010543

the EPA will be in a better position to improve the entire External Compliance
and Complaints Program, including the compliance review. Even without this
deadline, the EPA still must promptly investigate complaints.>?”

First, the changes to 40 C.F.R. §§ 7.110(a) and 7.115(a) could be
positive changes. By removing the limitation that EPA must have reason to
believe that discrimination is occurring before conducting a compliance
review, EPA is giving itself more latitude in proactively addressing
compliance with Title VI. To maintain continuity, and ascertain that OCR can
nimbly and effectively enforce civil rights statutes, EPA might also want to
bolster the information agencies are required to submit to EPA under 40
C.F.R. §7.80%. EPA should also propose to demand additional information
from financial assistance applicants. For example, applicants for financial
assistance should be required to describe, in writing, the program it employs
to ensure that its programs and activities will be conducted in compliance with
Title VL

Second, the changes to 40 C.F.R. §7.115(c) would not be positive
changes. By removing deadlines, EPA is weakening the law. When
considering the lackluster performance of EPA’s OCR, it would be imprudent
for EPA to remove the only clear legal hook to hold them accountable.

52 Nondiscrimination in Programs or Activities Receiving Federal Assistance from the
Environmental Protection Agency, 80 Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to
be codified at 40 C.F.R Parts 7 and 9) at 77287.

33 This statute requires the following information in a completed EPA Form 4700-4 (Rev.
06/2014):

e List all civil rights lawsuits and administrative complaints pending
against the applicant/recipient that allege discrimination based on race,
color, national origin, sex, age or disability.

e  List all civil rights lawsuits and administrative complaints decided
against applicant/recipient within the last vear that allege discrimination
based on race, color, national origin, sex, age or disability and enclose a
copy of all decisions. Please describe the corrective action taken.

e List all civil rights compliance reviews of the applicant/recipient
conducted by an agency within the last two years and enclose a copy of
the review and any decisions, orders or agreements based on the review.
Please describe any corrective action taken.

e  Does the applicant/recipient provide initial and continuing notice that it
does not discriminate on the basis of race, color, national origin, sex,
age or disability in its programs or activities?

e  Docs the applicant/recipicnt maintain demographic data on the race,
color, national origin, sex, age or handicap of the population it serves?

13
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Research and case law have shown that open-ended deadlines may constitute
unreasonable delay by an agency>*>>. EPA should retain the 180 day deadline
for making a preliminary finding of discrimination. Furthermore, Gasp is
unpersuaded by EPA’s assurances of “promptly investigating complaints>®.”
“Promptly” is a subjective, undefined term and would more likely than not
result in further delays in processing complaints. Accordingly, EPA would
better fulfill its goal of creating a model civil rights program by modifying its

approach to meet this deadline.

¢. The proposed changes to § 7.120 would not fulfill EPA’s
stated goal of creating a model civil rights program.
EPA proposes to remove the introductory text of 40 C.F.R. § 7.120
concerning the investigation of “all complaints®’.” EPA purports to adopt
language “substantially similar to the regulations of other federal agencies,

** Tt is also said that agencies set policy by not doing anything at all. Furthermore, the
District of Columbia Circuit Court has held that “delays involving human welfare are
more important than economic hardships and thus should be given more weight.” See
Zaller C., The Case for Strict Statutory Construction of Mandatory Deadlines under
Section 706(1), Wm. & Mary L. Rev. 1545 (2001),

bitpscholarshup low win edu/coi/vieweontent oui T articles 1486& context=wmlr at 15435,
2557 and 1569.

% In the Rosemere Neighborhood Association case, it was found that “OCR’s failure to
process the Retaliation Complaint in accordance with the timeline set forth in 40 C.F.R. §
7.115(c)(1) constitutes agency action unlawfilly withheld pursuant to the Administrative
Procedures Act, 5 U.S.C. § 706(1).” “Settlement Agreement” between Rosemere
Neighborhood Association and EPA, (Mar. 17, 2010) at 3.

36 Nondiscrimination in Programs or Activities Receiving Federal Assistance from the
Environmental Protection Agency, 80 Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to
be codified at 40 C.F.R Parts 7 and 9) at 77287.

3740 CF.R. § 7.115(a), as proposed to be amended by Nondiscrimination in Programs or
Activities Receiving Federal Assistance from the Environmental Protection Agency, 80
Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to be codified at 40 C.F.R Parts 7 and 9)
provides:

The OCR shall-premptls-investisate-all complaints filed vnder-this sectionunless

negotiations-will make a prompt investigation whenever a complaint indicates a possible

failure to comply.

(a) Who may file a complaint. A person who believes that he or she or a specific

class of persons has been discriminated against in violation of this part may file a

14
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BOARD OF DIRECTORS

complaint. The complaint may be filed by an authorized representative. A complaint
alleging employment discrimination must identify at least one individual aggrieved by
such discrimination. Complaints solely alleging employment discrimination against an
individual on the basis of race, color, national origin, sex or religion shall be processed
under the procedures for complaints of employment discrimination filed against
recipients of Federal assistance (see 28 CFR part 42, subpart H and 29 CFR part 1691).
Complaints of emplovment discrimination based on age against an individual by
recipients of Federal financial assistance are subject to the Age Discrimination in
Emplovment Act of 1967 and should be filed administratively with the Equal
Employment Opportunity Commission (see 29 CFR part 1626). Complainants are
encouraged but not required to make use of any grievance procedure established under §
7.90 before filing a complaint. Filing a complaint through a grievance procedure does not
extend the 180 day calendar requirement of paragraph (b)(2) of this section.

(b)Where, when and how to file complaint. The complainant may file a
complaint at anv EPA office. The complaint may be referred to the region in which the
alleged discriminatory acts occurred.

(1)The complaint must be in writing and it must describe the alleged
discriminatory acts which violate this part.

(2)The complaint must be filed within 180 calendar days of the alleged
discriminatory acts, unless the OCR waives the time limit for good
cause. The filing of a grievance with the recipient does not satisfy the
requirement that complaints must be filed within 180 days of the alleged
discriminatory acts.

(¢)Notification. The OCR will notify the complainant and the recipient of the
agency's receipt of the complaint wathin-five-(5)-calendar-days.

(d)Complaint processing procedures. After acknowledging receipt of a
complaint, the OCR will immediately initiate complaint processing procedures.

(1)Preliminary investigation.

(1) Within-twent-(20)-calendar-days-of After the
acknowledgment ef the-complaint, the OCR will promptly review the
complaint for acceptance, rejection, or referral to the appropriate Federal
agency.

(ii) If the complaint is accepted, the OCR will notify the
complainant and the Award Official. The OCR will also notify the

15
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requiring investigation of complaints that ‘indicate a possible failure to
comply.’®” EPA reasons that “the proposed rule is intended to reflect that a
path to resolution must be tailored to the specific facts of the case and such a
path may not be identical for every complaint.” EPA also proposed to remove
the deadlines in § 7.120(c) and (d)(1). Again, EPA points to other federal
agencies and reasons that this removal is “not only reasonable, but will
provide EPA with the flexibility and time necessary to complete a
comprehensive and thorough initial review to identify the most appropriate
path to resolve the complaint.>®”

First, EPA’s removal of the world “all” is imprudent. In fact, it is
unclear how EPA deems this change reasonable. As previously mentioned,

applicant or recipient complained against of the allegations and give the
applicant or recipient opportunity to make a written submission
responding to, rebutting, or denying the allegations raised in the
complaint.

(iii) The party complained against may send the OCR a
response to the notice of complaint within thirty (30) calendar days of
receiving it.

(iv) Complaints alleging age discrimination under the Age
Discrimination Act of 1975 will be referred to a mediation agency in
accordance with §7.180.

(2)Informal resolution.

(i) OCR shall attempt to resolve complaints informally
whenever possible. When a complaint cannot be resolved informally,
OCR shall follow the procedures established by paragraphs (c) through
(e)of § 7.115.

(ii) [Reserved]

(e) Confidentiality. EPA agrees to keep the complainant's identity confidential
except to the extent necessary to carry out the purposes of this part, including the conduct
of any investigation, hearing, or judicial procecding arising thercunder. Ordinarily in
complaints of employvment discrimination, the name of the complainant will be given to

the recipient with the notice of complaint.

% Nondiscrimination in Programs or Activities Receiving Federal Assistance from the
Environmental Protection Agency, 80 Fed. Reg. 239, 77284 (proposed Dec. 14, 2015) (to
be codified at 40 C.F.R Parts 7 and 9) at 77287.

¥ 1d. at 77287.
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EPA’s OCR has been arguably ineffective in its Title VI program.
Accordingly, if the intent of EPA 1is to build a model civil rights program, the
NPR should reflect improvements and accountability. Instead, by offering
itself the discretion to not accept all complaints, EPA seems to be weakening
its accountability and opening the door to further inaction.

Second, as previously mentioned, the removal of deadlines would
weaken the Title VI program. It does not compute that a solution to a backlog
of complaints spanning over many years is to remove deadlines to respond to
and process complaints. Surely, where EPA struggled to meet the current
deadlines, the NPR needs to propose a solution to that issue. However, where
mandatory deadlines did not compel action on the part of OCR, it is highly
unlikely that non-binding and subjective terms like “promptly” would
improve the process. Although it is positive that EPA intends to create internal
procedures and policies to guide staff in determining what constitutes
reasonably prompt, without the current deadlines, the much needed
accountability EPA needs would be severely weakened.

Furthermore, EPA points to language substantially similar to the
regulations of other federal agencies as support for eliminating the
requirement that they investigate all complaints filed. However, Gasp is
unpersuaded by this reasoning. In fact, EPA’s current regulations are already
consistent with policies and practices in other federal agencies®.

The changes EPA proposes to make to § 7.120 do not reflect the
EPA’s goal of creating a model civil rights program that can nimbly and
effectively enforce civil rights statutes. OCR’s poor record of performance
paired with the findings in the Deloitte Report clearly point to EPA’s failure
to comply with the timelines and reflect problems within the agency itself, and
not the timelines or regulations. Accordingly, removing “all complaints™ and
the deadlines from § 7.120 constitute a step back rather than a step forward
and would weaken EPA’s Title VI program.

V. Recommendations

While the Interim Case Resolution Manual was a positive step, and a
few of the changes in the NPR would strengthen the Title VI program, EPA
could have used this opportunity to make more meaningful changes that
would strengthen their Title VI program. Because Alabama especially

% The Federal Highway Administration requires a ten day time frame for jurisdictional
review and a 180-day timeframe for completing investigations. See Federal Highway
Administration, U.S. Department of Transportation, Procedures Manual for Processing
External Complaints of Discrimination, Sections 2-2(D) & (H) (May 18, 2012).

17
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depends upon the EPA to address environmental justice, there are several
changes EPA could and should make to improve their Title VI program.

First, especially in light of the confusion mentioned in the Deloitte
Report,*! EPA should ensure clarity, transparency and uniformity in
application of its legal standards and ascertain that those standards comport
with civil rights law. The Interim Case Resolution manual addresses these
issues in part. However, current ambiguities regarding the rebuttable
presumption that compliance with environmental statutes satisfies the impact
prong of a disparate impact analysis, as established in Select Steel, directly
threaten complainants’ ability to receive much needed relief. EPA should
move away from evaluating its Title VI responsibilities and authority through
the lens of solely environmental regulation. This approach runs afoul of civil
rights law and ignores the very purpose of OCR’s Title VI program. EPA
should formally recognize that an adverse impact above de minimis levels can
constitute a civil rights violation.

EPA should additionally address legacy issues with unlawful racially
discriminatory zoning practices and the effect on environmental justice. De
Jjure residential segregation by race was declared unconstitutional in 1917°2.
However, Birmingham established a racial zoning ordinance in 1926 that was
not declared unconstitutional by the Alabama Supreme Court until 1951,
which resulted in the South’s longest-standing racial zoning law®®. Research
shows that zoned-for-blacks neighborhoods were located in or near industrial
sites and are four times more likely than white neighborhoods to contain
heavy industry®*. The aforementioned Title VI complaints addressing the

1 “OCR staff members also suffer from the absence of the rudiments of organizational
mfrastructure—well documented policies and procedures, standardized processes, and
cffective systems. Staff members are often confused about their job duties.” Deloitte
Consulting, LLP, Evaluation of the EPA Office of Civil Rights (2011),

bitps/fasseis. documeniclond org/documents/ 7234 6/epa-oor-audit. pdl at 1.

%2 See Buchanan v. Warley, 245 U.S. 60 (1917).

6 See City of Birmingham v. Monk, 185 F.2d 859 (5™ Cir. 1950).

% See Connerly, C.E. The Most Segregate City in America: City Planning and Civil
Rights in Birmingham, 1920-1980 (2005). “Racialized zoning and property laws and
vartous related practices [...] in the middle 1900°s involved the intent to segregate the
races and place industrial facilities in people of color communities [...] because of past
discriminatory zoning decisions, new facilitics will nevertheless tend to be sited
disproportionately where people of color live. Furthermore, such communities over time
may come to be seen as ‘sacrifice zones™ encouraging further siting of noxious facilities.”
Mohai, P. & Saha, M., “Which came first, people or pollution? A review of theory and
evidence from longitudinal environmental justice studies™, Environ. Res. Lett., (22 Dec.
2015).
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disparate impact created by the reissuance of Title V [of the Clean Air Act]
permits® involve neighborhoods that were subject to Birmingham’s 1926
unconstitutional racial zoning laws. Where communities such as those in
Birmingham were unlawfully restricted to live among polluting industries due
to unconstitutional, racially discriminatory zoning laws, the EPA should pay
special attention to the disparate impacts created by agencies receiving EPA
funds.

Finally, EPA should, at the very least, conduct post-award compliance
reviews at least two to three times per year of every agency receiving EPA
financial assistance. EPA proposed to conduct six post-award compliance
reviews per year by 2018, eleven reviews per year by 2021 and twenty-two
reviews per year by 2024%. This plan is woefully inadequate. For 2015, EPA
gave financial assistance to 792 entities®’. Based on their proposal, it would
take EPA 40 years to conduct a post-award compliance review of every entity
receiving their financial assistance. EPA’s plan is neither prudent nor does it
further their stated goal of nimbly and effectively enforcing civil rights
statutes.

5 See supra notes 29, 30,31 and 32.

% EPA_ External Compliance and Complaints Program Strateeic Plan-Fiscal Year 2015-
2020 (Final Draft for Comment 2013), hitp/www epa govisites/production/files/ 201 3.
0 /documents/siratome plan pdt

7 Analysis of data provided from EPA, Integrated Grant Management Systems
hitpSwww 3 epasovienviro/Dacts/deme/search hitm
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BOARD OF DIRECTORS VI Testimonials

“Just about every child in this
picture here has some type of
respiratory problem. I worked in
[pediatrics] for years and years.
I saw babies coming out of
Collegeville who had extreme
respiratory problems [ ... ] and
anomalies that you don’t see in
other areas®.”

-Cheryl Brown, Collegeville
resident

‘Blacks could only live in certain areas [of Birmingham, Alabama.] You would
have never put that kind of industrial complex [like in the Northern Birmingham
communities] in a zoned for whites only community. Not only were blacks
restricted to where they could live, but the industry it seems like sort of
surrounded them. All of this stuff is a continuation of the struggle for justice®.”
-George Munchus, PhD

University of Alabama at Birmingham

¢ Picture and quotation pulled from Gasp, Toxic City: Birmingham’s Dirty Secret (June
2014), hup/easperoun ere/toae-oiv-binmmshams-dirtv-seorat/
% Picture and quotation pulled from Id.
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“If T could go to another area, 1
would. Because I want to live like
everybody else. I want a healthy life
too” ”

-Bobby Hogan

Collegeville Resident

“[Makaya] wants to play
and be a cheerleader like
other kids but can’t
because of her asthma.
She’s been hospitalized,
espeically when it’s hard
winds and the dust really
picks up—everybody gets
sick.”?”
-Tamra Parish, speaking
about her daughter
Collegeville Residents

VII. Conclusion

Gasp strongly supports EPA’s OCR in its stated goal of creating a
model civil rights program that nimbly and effectively enforces civil rights
statutes in the environmental context. Alabama has historically struggled with
civil rights, and is currently struggling with civil rights in the environmental
context. Accordingly, EPA’s OCR could be the much needed relief that
Alabama communities seek. However, the historical, lackluster performance

70 Picture and quotation pulled from Gasp, Toxic 71 Picture and quotation pulled from Gasp, Toxic

City: Birmingham’s Dirty Secret (June 2014), City: Birmingham’s Dirty Secret (June 2014),

bt Yeasprroup ongfosic-city-tnminghams-daty- bt Yeasprroup ongfosic-city-tnminghams-daty-
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of EPA’s Title VI program should be strengthened by the Interim Case
Resolution Manual and the NPR. Although some improvements have been
proposed, other proposed changes are troubling to Gasp. We look forward to
EPA’s OCR strongly considering our analysis and recommendations and
developing a stronger Title VI program.

We appreciate the opportunity to comment.
Sincerely,

1ty C e

Haley Colson Lewis
Staff Attorney

oq e

Michael Hansen
Interim Executive Director

Alabama Center for Rural Arise Citizens' Policy Project
Enterprise CDC, Inc. Kimble Forrister, Executive
Catherine Flowers, Director and Director
Founder Stephen Stetson, Policy Analyst for
P.O. Box 241504 Consumer and Human Rights
Montgomery, Alabama 36124 Issues

P.O. Box 1188
Alabama Chapter of the Sierra Montgomery, Alabama 36101
Club
Robert Hastings, Chair Black Warrior Riverkeeper
141 N Northington Street Charles Scribner, Executive
Prattville, Alabama 36067 Director

712 37th Street South
Alabama Rivers Alliance Birmingham, Alabama 35222

Cindy Lowry, Executive Director
2014 6th Ave. N., Suite 200
Birmingham, Alabama 35203
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Center for Health, Environment
and Justice

Laura Barrett, Executive Director
105 Rowell Court, 1st Floor
Falls Church, Virginia 22046

Choctawhatchee Riverkeeper, Inc.

Mike Mullen, Executive
Director/Riverkeeper
P.O. Box 6734

Banks, AL 36005-6734

Coosa Riverkeeper

Justinn Overton, Executive
Director

102-B Croft Street
Birmingham, Alabama 35242
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Faith in Action Alabama
Daniel Schwartz, Executive
Director

2100 4th Avenue. North
Birmingham, Alabama 35203

Greater Birmingham Ministries
Scott Douglas, Executive Director
2304 12th Avenue North
Birmingham, Alabama 35234

NAACP

Alabama State Conference
Benard H. Simlelton, President
P.O. Box 866

Athens, AL 35612

North Birmingham Community
Coalition

Chester Wallace, President
3128 30" Court North
Birmingham, AL 35207
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LAW OFFICE OF
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February 5, 2015

Overnight Delivery

Ms. Helena Wooden-Agauilar, Assistant Director
Office of Civil Rights

Mail Code 1201A - Room 2450

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Re:  Title VI Civil Rights Complaint
Jefferson County Department of Health
Major Source Operating Permit No. 4-07-0001-83
ABC Coke, A Division of Drummond Company, Inc.
Jeffersom County, Alabama

Dear Ms. Wooden-Aguilar:

This Complaint is filed pursuant to Title VI of the Civil Rights Act of 1964,42 U.S.C. §§
2000d to 2000d-7, and 40 C.F.R. Part 7. 40 C.F.R. § 7.35(b) provides:

A recipient [of EPA financial assistance] shall not use criteria or methods of
administering its program which have the effect of subjecting individuals to
discrimination because of their race, color, national origin, or sex, or have the
effect of defeating or substantially impairing accomplishment of the objectives of
the program with respect to individuals of a particular race, color, national origin,
OF SEX.

Complainants allege that the Jefferson County Department of Health (JCDH]) violated
Title VI and EPA’s implementing regulations by issuing, on August 11, 2014, Major Source
Operating Permit No. 4-07-0001-03 authorizing ABC Coke, A Division of Drummond
Company, Inc. to operate a major source of air pollution in Jefferson County, Alabama which has
the effect of adversely and disparately impacting African-American residents in the adjacent
community.

Complainants request that the EPA Office of Civil Rights accept this Complaint and
conduct an investigation to determine whether JCDH violated Title VI of the Civil Rights Act of
1964, 42 U.S.C. § 2000d to 2000d-7, and 40 C.F.R. Part 7. If a viclation is found and JCDH is
unable to demonstrate a substantial, legitimate justification for its action and to voluntarily
implement a less discriminatory alternative that is practicable, Complainants petition EPA to
initiate proceedings to deny, annul, suspend, or terminate EPA financial assistance to JCDH.

9150 McDougal Court o Taflahassee o Florida 32312-4208 o Telephone 850-386-3671
Facsimile 267-873-5848 » Email DavidALudder@envire-lawyer.com o Webh www.cnviro-lawyer.com
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I. Title VI Backeround

“Frequently, discrimination results from policies and practices that are neutral on their
face, but have the effect of discriminating.” Interim Guidance for Investigating Title VI
Administrative Complaints Challenging Permits (EPA, Feb, 3, 1998) (“Interim Guidance™) at 2
(footnote omitted); Draft Revised Guidance for Investigating Title VI Administrative Complaints
Challenging Permits, 65 Fed. Reg. 39667, 39680 (2000) (“Drafi Guidance™).! “Facially-neutral
policies or practices that result in discriminatory effects violate EPA’s Title VI regulations unless
it is shown that they are justified and that there is no less discriminatory alternative.” Interim
Guidance at 2.

A complete or properly pleaded complaint must (1) be in writing, signed, and provide an
avenue for contacting the signatory (e.g., phone number, address); (2) describe the alleged
discriminatory act(s) that violates EPA’s Title VI regulations (i.e., an act that has the effect of
discriminating on the basis of race, color, or national origin); (3) be filed within 180 calendar
days of the alleged discriminatory act(s); and (4) identify the EPA financial assistance recipient
that took the alleged discriminatory act(s). frterim Guidance at 6; Drafi Guidance, 65 Fed. Reg.
at 39672, In order to establish a prima facie case of adverse disparate impact, EPA must
determine that (1) a causal connection exists between the recipient’s facially neutral action or
practice and the alleged impact; (2) the alleged impact is “adverse:” and (3) the alleged adversity
imposes a disparate impact on an individual or group protected under Title V1. Yerkwood
Landfill Complaint Decision Document, EPA OCR File No. 28R-99-R4 (July 1, 2003) at 3; New
York City Envil. Justice Alliance v. Giuliani, 214 F.3d 65, 69 (2nd Cir. 2000); Draft Policy
Papers Released for Public Comment: Title VI of the Civil Righis Act of 1964: Adversity and
Compliance With Environmental Health-Based Thresholds, and Role of Complainanis and
Recipients in the Title VI Complaints and Resolution Process, 78 Fed. Reg. 24739, 24741 (2013).

“If a preliminary finding of noncompliance has not been successfuily rebutted and the
disparate impact cannot successfully be mitigated, the recipient will have the opportunity to
‘tustify’ the decision to issue the permit notwithstanding the disparate impact, based on the
substantial, legitimate interests of the recipient.” Interim Guidance at 11. See Draft Guidance,
65 Fed. Reg. at 35683. “Merely demonsirating that the permit complies with applicable
environmental regulations will not ordinarily be considered a substantial, legitimate justification.
Rather, there must be some articulable value to the recipient in the permitted activity.” Inferim
Guidance at 11. “[A] justification offered will not be considered acceptable if it is shown that a

" On June 27, 2000, EPA published Draft Revised Guidance for Investigating Title VI
Administrative Complaints Challenging Permits, 65 Fed. Reg. 39667-39687 (2000). The
Preamble to the Draft Guidance states that “{o]nce the Drafi Revised Guidance for Investigating
Title VI Administrative Complaints is final, it will replace the Inferim Guidance for Investigating
Title VI Administrative Complaints Challenging Permits (Interim Guidance) issued in February
1998.” 65 Fed. Reg. at 39650. The Draft Guidance has never been made final and consequently,
the Interim Guidance issued in February 1998 has not been replaced.
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less discriminatory alternative exists. If a less discriminatory alternative is practicable, then the
recipient must implement it {o avoid a finding of noncompliance with the regulations.” Id. See
Draft Guidance, 65 Fed. Reg. at 39683.

“In the event that EPA finds discrimination in a recipient’s permitting program, and the
recipient 1s not able to come inte compliance voluntarily, EPA is required by its Title VI
regulations to initiate procedures to deny, annul, suspend, or terminate EPA funding.” Inferim
Guidance at 3 (footnotes omitted) (citing 40 C.F.R. §§ 7.115(e), 7.130(b), 7.110(c}). “EPA also
may use any other means authorized by law to obtain compliance, including referring the matter
to the Department of Justice (DOJ) for litigation. In appropriate cases, DOJ may file suit seeking
injunctive relief.” Id.

I. Complainants

“A person who believes that he or she or a specific class of persons has been
discriminated against in violation of this part may file a complaint. The complaint may be filed
by an authorized representative.” 40 C.F.R. § 7.120(a).

The names, addresses and telephone numbers of the persons making this complaint are as
follows:

* The Draft Guidance purports to establish more stringent “standing” requirements than
are presently contained in 40 C.FR. § 7.120(a). The former authorizes the following persons to
file a discrimination complaint:

(a) A person who was allegedly discriminated against in violation of
EPA’s Title VI regulations;

{b) A person whe is a member of a specific class of people that was
allegedly discriminated against in violation of EPA’s Title VI regulations; or

{¢) A party that is authorized to represent a person or specific class of
people who were allegedly discriminated against in violation of EPA’s Title VI
regulations.

Id., 65 Fed. Reg. at 39672. Notably, the Draff Guidance requires that a complainant be the
victim of the alleged discrimination or a member of the protected class that is the victim of
discrimination against. The Draft Guidance omits the option in 40 C.F.R. § 7.120(a) that any
person — including a person who is not a member of a protected class — who believes that a
specific class of persons has been discriminated against in violation of 40 C.F.R. Part 7 may file
a complaint. An agency construction of its regulations that is inconsistent with the plain
language of those regulations is unlawful. Legal Envil. Assistance Found., Inc. v. IS, Envil
Prot. Agency, 276 F.3d 1253, 1263 (11th Cir. 2001); Sierra Club v, Johnseon, 436 F. 3d 1269,
1274 (11th Cir. 2006).
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GASP . . . . Ex. 6 / Ex. 7(c) - Privacy
Stacie M. Propst, Executive Director

732 Montgomery Highway #405 Birmingham, AL 35211
Birmingham, AL 35216 Ex. 6 / Ex. 7(c) - Privacy

Phone (205) 541-3746

Greater Birmingham Ministries
Scott Douglas, Executive Director i
2304 12th Avenue North Birmingham, AL 35207
Birmingham, AL 35234 Ex. 6 / Ex. 7(c) - Privacy
Phone (205) 326-6821

PANIC (People Against Neighborhood
Industrial Contamination)

| Ex. 6/ Ex. 7(c) - Privacy

' Ex. 8/Ex. 7(c) - Privacy

Charlie Powell, President . I Birmingham, AL 35207 .
7727 7th Avenue South i Ex.6/EXx. 7(c) - Privacy
. Birmingham, AL 35206
| Ex. 6 / Ex. 7(c) - Privacy |
Ex. 6/ Ex. 7(c) - Privacy Ex. 6 / Ex. 7(c) - Privacy
| Birmingham. AL 35204 Birmingham. AL _3520
Ex. 6 / Ex. 7(c) - Privacy Ex. 6 / Ex. 7(c) - Privacy
Birmingham, AL 35207 Birmingham, AL 35207
Ex. 6/ Ex. 7(c) - Privacy Ex. 6 / Ex. 7(c) - Privacy |
Birmingham, AL 35207 Birmingham, AL 35207
Ex. 6/Ex. 7(c) - Privacy | Ex. 6 / Ex. 7(c) - Privacy
Birmingham. AL, 35207 " Birmingham. AL 35213
| Ex. 6/ Ex. 7(c) - Privacy . Ex. 6 / Ex. 7(c) - Privacy
Tatrant, AL 35017 " Rimmineham AT 3507
Ex. 6 / Ex. 7(c) - Privacy Ex. 6 / Ex. 7(c) - Privacy
4
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Ex. 6 / Ex. 7(c) - Privacy Ex. 6 / Ex. 7(c) - Privacy
Tarrant, AL 35217 Birmingham, AL 35216
Ex. 6 / Ex. 7(c) - Privacy Ex. 6 / Ex. 7(c) - Privacy

Tarrant, AL 35217 . Irondale, AL 35210
% Ex. 6 / Ex. 7(c) - Privacy

Ex. 6 / Ex. 7(c) - Privacy |

Birmingham. Al 35205
Ex. 6/ Ex. 7(c) - Privacy |

Several of the foregoing Complainants are African-Americans who live within 1.0 mile of
the ABC Coke facility and who believe that they have been discriminated against by JCDH in
violation of Title VI and 40 C.F.R. Part 7. A few of the Complainants are members of the
African-American race who, though not themselves discriminated against by JCDH, believe that
African-Americans as a class have been discriminated against by JCDH in violation of Title VI
and 40 C.F.R. Part 7. In addition, several of the Complainants are not members of the African-
American race who, though not themselves discriminated against by JCDH, believe that African-
Americans have been discriminated against by JCDH in violation of Title VI and 40 C.¥F.R. Part
7. The undersigned is the authorized representative of the Complainants. All contacts with the
Complainants should be made through the undersigned or with the express permission of the
undersigned.

ill. Recipient

EPA awards grants on an annual basis to many state and local agencies that
administer continuing environmental programs under EPA’s statutes. Asa
condition of receiving funding under EPA’s continuing environmental program
grants, recipient agencies must comply with EPA’s Title VI regulations, which are
incorporated by reference into the grants. EPA’s Title VI regulations define a
“[rlecipient” as “any state or its political subdivision, any instrumentality of a
state or its political subdivision, any public or private agency, institution,
organization, or other entity, or any person to which Federal financial assistance is
extended directly or through another recipient . . ..” Title VI creates for recipients
a pondiscrimination obligation that is contractual in nature in exchange for
accepting Federal funding. Acceptance of EPA funding creates an obligation on
the recipient to comply with the regulations for as long as any EPA funding is
extended.
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Under amendments made to Title VI by the Civil Rights Restoration Act of 1987,
a “program” or “activity” means all of the operations of a department, agency,
special purpose district, or other instrumentality of a state or of a local
government, any part of which is extended Federal financial assistance.

Therefore, unless expressly exempted from Title VI by Federal statute, all
programs and activities of a department or agency that receives EPA funds are
subject to Title VI, including those programs and activities that are not
BPA-funded. For example, the issuance of permits by EPA recipients under solid
waste programs administered pursuant to Subtitle D of the Resource Conservation
and Recovery Act (which historically have not been grant-funded by EPA), or the
actions they take under programs that do not derive their authority from EPA
statutes {e.g., state environmental assessment requirements), are part of a program
or activity covered by EPA’s Title VI regulations if the recipient receives any
funding from EPA.

Interim Guidance at 2-3 (fooinotes omitted).

As shown in Table 1 below, JCDH was a recipient of financial assistance from EPA at
the time of the alleged discriminatory act and remains a recipient of financial assistance from
EPA.

1V. Discriminatory Act
The alleged discriminatory act is the issuance (renewal) of Major Source Operating

Permit No. 4-07-0001-03 by JCDH on August 11, 2014.° The permit authorizes ABC Coke, A
Division of Drummond Company, Inc., to operate a major source of air pollution. The ABC

Coke facility Ex. 6/ Ex. 7(c) - Privacy | Jefferson County,
Alabama approximately 1.9 miles northwest of the Birmingham-Shuttlesworth International
Ai:{fporti " Ex. 6/Ex. 7(c) - Privacy i See Figm-e 1.

* “Generally, permit renewals should be treated and analyzed as if they were new facility
permits, since permit renewal is, by definition, an occasion to review the overall operations of a
permitted facility and make any necessary changes.” Inferim Guidance at 7.

6
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Table 1
EPA FINANCIAL ASSISTANCE TO JCDH

source: EPA Integrated Grants Management System (IGMS), http://www.epa.gov/enviro/facts/igms/search.html
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Figure 1
Location of ABC Coke Facility in Jefferson County, Alabama

The ABC Coke facility was constructed in 1918 and has been in operation ever since. The
facility has been owned by Drummond Company, Inc. since 1985, The facility produces coke
and coke by-products that are scld or used in the coking process. ABC Coke is the largest
merchant producer of foundry coke in the United States. The facility includes 132 coke ovens
with an annual capacity of 730,000 tons of saleable coke. In 2012, ABC Coke produced 731,611
tons of coke. The facility includes a utilities production facility consisting primarily of three
boilers that burn primarily coke oven gas. The facility operates 24 hours per day, 7 days per
week, and 52 weeks per year.

Some of the emissions from the ABC Coke facility (estimated and reported by ABC
Coke) are shown in Tables 2, 3, and 4.
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Table 2
Teoxic/hazardous Air Pollutant Emissions from ABC Coke

T HATARDTR BN POLLUTANTS I S e
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R

Table 3
NAAQS Pollutant Emissions from ABC Coke
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Table 4
Other Alr Pollutant Emissions from ABC Coke
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VY. Adverse Impacts

A densely populated residential community is located adjacent to the ABC Coke facility
and outlined in red in Figure 2.

Figure 2
Proximity of Residential Community to ABC Coke Facility

10
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The adverse impacts suffered by residents from the activities authorized by Major Source
Operating Permit No. 4-07-0001-03 include the following:

A Frequent emissions of particulate matier from the ABC Coke facility that result in
deposition of particulate matter on personal and real property, including homes, porches,
vehicles, laundry, yards and gardens.

B. Frequent emissions of odors from the ABC Coke facility that are unpleasant, tend
to lessen human food and water intake, interfere with sleep, upset appetite, produce irritation of
the upper respiratory tract, or cause symptorms of nausea.

C. Frequent emissions of particulate matter, volatile organic carbons, and toxic
contaminants from the ABC Coke facility that result in respiratory irritations, sinus headaches
and infections, and exacerbation of symptoms of Chronic Obstructive Pulmonary Disease
(COPD) and asthma.

D. Frequent emissions of toxic air contaminants that result in the presence in the
outdoor atmosphere of one or more carcinogenic air contaminants in such quantities and duration
as are, or tend to be, injurious to human health.*

E. Frequent emissions of toxic air contaminants that result in contamination of soil.

EF. Frequent emissions of air contaminants that result in increased risk of low birth
weight and pre-term births.’

G. Reduced property values.
In addition to being impacted by the emissions from ABC Coke, residents are also

exposed to the emissions of air contaminants from { Ex. 6 / Ex. 7(c) - Privacy
Ex 6/ Ex 7(c) - Prlvacy i

* Neither JCDH nor ABC Coke has performed modeling or monitoring of air toxics near
the ABC Coke facility. JCDH and EPA have performed monitoring of air toxics at other
locations, the closest of which is approximately 1.5 miles from ABC Coke. U.S. Environmental
Protection Agency - Region 4, North Birmingham Air Toxics Risk Assessment (Mar. 201 3} at 36,
available at -

P

{md 3 efferson Couzwty Depal tent of He&l&h Bzrmmgham Air
T oxics Studv (Feb. 2009), available at iy : ; ;

g

° Porter, Travis R. et al, Spatiotemporal association between birth outcomes and coke
production and steel making icaulmes in Al dbama USA a cross~seamn<ﬂ study, Frnvironmental
Health 2014 13:85, available ar ¢ -

|3
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Figure 3
Significant Air Pollution Sources Near ABC Coke

.

burden on the community that magnifies the adverse impacts identified above. See Figures 3
and 4.
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Figure 4
Risk Sereening Environmental Indicators (RSEQ) Score Comparisons
of Significant Air Pollution Sources Near ABC Coke

A, ABC Coke Division, Drummond Co., Inc. Ex. 6 / Ex. 7(c) - Privacy
BEET Sonre Downperison REEY Svors Upiparison

Cc. | Ex.6/Ex. 7(c) - Privacy Ex. 6 / Ex. 7(c) - Privacy
REET Sopre Uspapasison BEEY Svore Comparison
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E. | Ex.6/Ex. 7(c) - Privacy

BSEY Soere Usumparison

Figure 4 (conw’t)
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Vil. Disparate Impacts

The adverse impacts described above have fallen and continue to fall disparately upon
members of the African-American race. This is illustrated below by comparing the 2010 local
census data to Jefferson County and Alabama census data. In all of the State of Alabama, the
percent Black or African-American Alone population in 2010 was 26.2%. The percent Black or
African-American Alone population in all of Jefferson County in 2010 was 42.0%.

Figure 5 and Table 5 show the racial demographics of the residential area closest to ABC
Coke. The percent Black or African-American Alone population in these census block groups
range from 48.3% to 50.06%. The aggregate average is 66.7%.

Figure 8
Census Bloek Groups near ABC Coke

15

ED_002416_00067869-00015





EPA-HQ-2018-010543

Table 5
2016 Census Block Group Data near ABC Coke
Tract.Block Group 401 4.03 4.04
Total Population 619 788 478
Black or African- 561 90.06% 703 89.2% 427 89.7%
American Alone
Tract.Block Group 18981 1092.02 109.03
Teotal Population 615 526 596
Black or African- 380 61.8% 254 48.3% 320 53.7%
American Alone
Tract.Block Group 169.04 169.98 189.06
Total Population 1,056 Ti1 684
Black or African- 679 64.7% 372 52.3% 427 62.4%
American Alone
. : TOTAL (Al Selected
Tract.Block Group 199.87 Block Groups)
Total Population 807 6,872
Black or African- 463 57.4% 4,586 66.7%
American Alone

Table 6 shows the racial demographics within 1.0 mile (65.2% Black), 3.0 miles (66.1%

Black), and 6.0 miles (57.8% Black) of ABC Coke.

Figuare 6 shows those Census Bock Groups in Jefferson County having a percent Black or
African-American Alone population greater than the County average (i.e., >42.0%). Figure 7
shows those Census Bock Groups in Jefferson County having a percent Black or African-
American Alone population greater than 50.4% (i e., 20% higher than the County average).

16
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US Census 2010 Race Ethnicity Comparison

Table 6

Geography: 1 Mile: ABC Ccoke, 3 Miles: ABC Coke, 8 Miles: ABC Coke

Date: February 1, 2015

Census 2010 Demographics:

Total Population

Race and Ethnicity
American Indian

Asian

Black

Hawatlian/Pacific Islander
White

Other

Multi-Race

Hispanic Ethnicity
Not of Hispanic Ethnicity

Race of Hispanics
Hispanics

American Indian

Asian

Black

Hawailan/Pacific Islander
White

Other

Multi~-Race

Race of Non Hispanics
Non Hispanics

American Indian

Asian

Black

Hawailian/Pacific Islander
White

Cther

Multi-Race

® 2015,by Experian

© 2015 Alteryx, inc. Irving, CA | 888-836-4274 | y
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4,134

0.8%
5.2%
65.2%
0.5%
27.3%
4.1%
1.6%

7.6%
92.3%

315
7.3%
0.0%
4.3%
3.1%

25.9%
53.9%
5.1%

3,819
0.3%
0.3%

70.3%
0.2%
27.4%
0.0%

1.3%

t Powered by Afferyx®

25,870

0.3%
0.3%
66.1%
0.2%
27.5%
4.0%
1.2%

6.3%
93.6%

1,651
1.6%
0.0%
3.8%
1.6%

25.1%

£3.0%
4.6%

24,219
0.2%
0.3%

70.4%
0.1%
27.7%
0.0%
0.9%

ED_002416_00067869-00017

144,637

0.2%
C.7%
57.8%
0.0%
37.8%
2.1%
1.1%

3.8%
96.1%

5,620
1.0%
0.0%
4.9%
1.0%
33.5%
54.3%
5.0%

139,017
0.2%
8.7%

59.9%
0.0%
37.5%
0.0%
0.5%
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Figure 6
Census Block Groups in Jeffersen County, Alabama Greater
than 42.0% Black or African-American Alone (County Average)
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Figure 7
Census Block Groups in Jefferson County, Alabama
Greater than 50.4% Black or African-American Alone
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Vil. JCDH Authority

EPA guidance provides that “OCR will accept for processing only those Title VI
complaints that include at least an allegation of a disparate impact conceming the types of
impacts that are relevant under the recipient’s permitting program.” Interim Guidance at 8; Draft
Guidance, 65 Fed. Reg. at 39678. “In determining the nature of stressors (e.g , chemicals, noise,
odor) and impacts to be considered, OCR would expect to determine which stressors and impacts
are within the recipient’s authority to consider, as defined by applicable laws and regulations.”
Draft Guidance, 65 Fed. Reg. at 39678. See id,, 65 Fed. Reg. at 39670, 39671. Complainants
submit that both the fnterim Guidance and Draft Guidance are wrong as a matter of law on this
point.

46 C.F.R. § 7.30 provides that “[njo person shall . . . be subjected to discrimination under
any program or activity receiving EPA assistance on the basis of race . . .. In addition, 40
C.F.R. § 7.35(b) provides that “{a] recipient shall not use criteria or methods of administering its
program or activity which have the effect of subjecting individuals to discrimination because of
their race . . ..” To establish discrimination under these provisions, EPA must find that “first, a
facially neutral policy casts an effect on a statutorily-protected group; second, the effect is
adverse; and finally, the effect is disproportionate.” Sandoval v. Hagan, 197 F.3d 484, 508 (11th
Cir. 1999) (citing Elston v. Talladega County Bd. of Educ., 997 ¥.2d 1354, 1407 (11th
Cir.1993)), revs 'd on other grounds, Alexander v. Sandoval, 532 U.S. 275 (2001). In Sandoval,
the Director of the Alabama Department of Public Safety had imposed an English-only language
requirement for giving driver’s license examinations. Sandoval sued contending that the
requirement violated Title VI of the Civil Rights Act of 1964. The Court held that Sandoval was
correct — the English-only language requirement resulted in discrimination based on national
origin because “the inability to drive a car adversely affects individuals in the form of lost
economic opportunities, social services, and other quality of life pursuits.” Id. Although these
adverse effects were not within the authority of the Department to consider, the Court recognized
them as sufficient to establish disproportionate adverse effects on a group protected by Title VI

As discussed below, JCDH has express authority under the Jefferson County Board of
Health Air Pollution Control Rules and Regulations to regulate air pollution sources that may
cause odors, emission of particulates, emission of air toxics. JCDH does not, however, have
express authority to address reductions in property values that often occur as a consequence of
industrial operations. Nevertheless, the permits granted by JCDH which authorize the operation
of the ABC Coke facility have had the disproportionate adverse effect of subjecting persons of a
protected race to reductions in the value of their property. This adverse economic effect is
cognizable under Title VI, notwithstanding EPA’s contrary pronouncements in the Inferim
Guidance and Drafi Guidance. To hold otherwise would contravene Sandoval and allow the
Board of Health and similar local agencies to define what is and is not actionable discrimination
under Title VI, thereby frustrating the purpose of Title V1.

20
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A. Particulate Emissions

The Jefferson County Department of Health has ample authority to control particulate
emissions and deposition on buildings and other places and things. For example, Jefferson
County Air Pollution Control Rules and Regulations, Part 1.13 provides:

No person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air quality
standards have been set under Section 1.7.1.

“Alr pollution” means “the presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to be, injurious to human health or
welfare, animal or plant life, or property, or would interfere with the enjoyment of life or
property throughout the County and in such territories of the County as shall be affected
thereby.” Jefferson County Air Pollution Control Rules and Regulations, Part 1.3.

An “air contaminant” is “any solid . . . matter . . . , from whatever source.” Jefferson
County Air Poliution Control Rules and Regulations, Part 1.3. Total Suspended Particulates
(including particulate matter greater than 10 microns) are among the many air contaminants
emitted into the air by ABC Coke. No “ambient air quality standards” have been set for these air
contaminants under Jefferson County Air Pollution Control Rules and Regulations, Section 1.7.1.

In addition, Jefferson County Air Pollution Contro! Rules and Regulations, Part 6.2
provides:

6.2 Fugitive Dust,

6.2.1 No person shall cause, suffer, allow, or permit any materials to be
handled, transported, or stored; or a building, its appurtenances, or a road to be
used, constructed, altered, repaired or demolished without taking reasonable
precautions to prevent particulate matter from becoming airborne. Such
reasonable precautions shall include, but not be limited to, the following:

{a) Use, where possible, of water or chemicals for control of dust in the
demolition of existing buildings or structures, construction operations, the grading
of roads or the clearing of land;

(b) Application of asphalt, oil, water, or suitable chemicals on dirt roads,
materials stock piles, and other surfaces which create airborne dust problems; and

{c) Instaliation and use of hoods, fans, and fabric filters (or other suitable
control devices) to enclose and vent the handling of dust materials. Adegquate
containment methods shall be employed during sandblasting or other similar
operations.

6.2.2 Visible Emissions Restrictions Beyond Lot Line. No person shall
cause or permit the discharge of visible fugitive dust emissions beyond the lot line
of the property on which the emissions originate.

21
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In addition, Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3
provides:

When dust . . . escapels] from a building or equipment in such a manner and
amount as to cause a nuisance or to violate any rule or regulation, the Health
Officer may order that the building or equipment in which processing, handling
and storage are done be tightly closed and ventilated in such a way that all air and
gases and air or gas-borne material leaving the building or equipment are treated
by removal or destruction of air contaminants before discharge to the open air.

The foregoing provisions authorize JCDH to require controls on the emission of
parficulate matter.

B. Oder Emissions

JCDH has ample authority to control edors. For example, Jefferson County Air Pollution
Control Rules and Regulations, Part 1.13 provides:

No person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air quality
standards have been set under Section 1.7.1.

“Air pollution” means “the presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to be, injurious to human health or
welfare, animal or plant life, or property, or would interfere with the enjoyment of life or
property throughout the County and in such territories of the County as shall be affected
thereby.” Jefferson County Atr Pollution Control Rules and Regulations, Part 1.3.

An “air contaminant” includes . . . any odor . . .from whatever source.” Jefferson
County Air Pollution Control Rules and Regulations, Part 1.3. “Odor”™ is defined in Part 1.3 as
follows:

“Qdor” shall mean smells or aromas which are unpleasant to persons, or which
tend to lessen human food and water intake, interfere with sleep, upset appetite,
produce irritation of the upper respiratory tract, or cause symptoms of nausea, or
which by their inherent chemical or physical nature, or method of processing, are,
or may be, detrimental or dangerous to health. Odor and smell are used
interchangeable therein.

Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:
When . . . odorous matter . . . escapefs] from a building or equipment in such a

manner and amount as 1o cause a nuisance or o violate any rule or regulation, the
Health Officer may order that the building or equipment in which processing,
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handling and storage are done be tightly closed and ventilated in such a way that
all air and gases and air or gas-borne material leaving the building or equnipment
are treated by removal or destruction of air contaminants before discharge to the
open air.

The foregoing provisions authorize JCDH to require controls on the emission of odors.
. Toxic Air Contaminants
Jetferson County Air Pollution Control Rules and Regulations, Part 1.13 provides:

No person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air quality
standards have been set under Section 1.7.1.

“Air pollution” means “the presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to be, injurious to buman health or
welfare, animal or plant life, . . . or would interfere with the enjoyment of life or property
throughout the County and in such territories of the County as shall be affected thereby.”
Jefferson County Air Pollution Control Rules and Regulations, Part 1.3.°

An “air contaminant” is “any solid, liquid, or gaseous matter . . . or any combination
thereof, from whatever source.” Jefferson County Air Pollution Contrel Rules and Regulations,
Part 1.3. Polycyclic Aromatic Compounds, Benzene, Naphthalene, and Arsenic are among the
many toxic air contaminants emitted into the air by ABC Coke. No “ambient air quality

% Although Part 1.3 does not establish numerical standards for the quantity and duration

of contaminants that are or tend to be injurious to human health, the Board of Health has
established such standards on the granting any variances, including variances from Part 1.13.
Thus, a variance from the prohibition against permitting or causing “air pollution” (Part 1.13)
may only be considered if the numerical standards in Section 3.1.2 are not exceeded. Section
3.1.2 provides:

A variance will not be considered for approval under any circumstances if
emissions from the source for which the variance is petitioned can be shown by
computer modeling or ambient monitoring to cause outside the facility property
line any of the following:

* ok %

{c) If the toxic emission is a carcinogen, an amount equal 1o or greater
than that which would result in an individual having more than one (1) in one
hundred thousand (100,000) chance of developing cancer over a lifetime (70
years) of exposure to that amount.
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standards” have been set for these air contaminants under Jefferson County Air Pollution Control
Rules and Regulations, Section 1.7.1.

Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:

When dust, fumes, gases, mist, odorous matter, vapors, or any combination
thereof escape from a building or equipment in such a manner and amount as to
cause a nuisance or to violate any mle or regulation, the Health Officer may order
that the building or equipment in which precessing, handling and storage are done
be tightly closed and ventilated in such a way that all air and gases and air or
gas-borne material leaving the building or equipment are treated by removal or
destruction of air contaminants before discharge to the open air.

The foregoing rules authorize JCDH to require controls on toxic air contaminants.
D. Soil Contamination

As explained above, Title VI and its implementing regulations at 40 C.F.R. Part 7 do not
limit the scope of cognizable discrimination to those adverse effects within the authority of the
financial assistance recipient to regulate. Sandoval v. Hagan, 197 F.3d 484, 508 (11th Cir.
1899), revs 'd on other grounds, Alexander v. Sandoval, 532 U.S. 275 (2001). In Sandoval, the
Court held that the Alabama Departmnent of Transportation’s English-only language requirement
for motor vehicle license testing resulted in discrimination based on national origin in violation
of Title VI because it adversely affected individuals in the form of lost economic opportunities,
social services, and other quality of life pursuits. Similarly, the operation of the ABC Coke
facility, with all its associated emissions of toxic air contaminants, has resulted in contamination
of soils where members of the African-American race reside in the affected community. JCDH
cannot escape 1ts obligation to ensure that its actions do not have discriminatory effects merely
becauase it does not have authority to regulate or consider soil contamination.

E. Property values

As explained above, Title VI and its implementing regulations at 40 C.F.R. Part 7 do not
limit the scope of cognizable discrimination to those adverse effects within the authority of the
financial assistance recipient to regulate. Sandoval v. Hagan, 197 F.3d 484, 508 (11th Cir.
1999}, revs 'd on other grounds, Alexander v. Sandoval, 532 U.S. 275 (2001). In Sandoval, the
Court held that the Alabama Department of Transportation’s English-only language requirement
for motor vehicle license testing resulted in discrimination based on national origin in violation
of Title VI because it adversely affected individuals in the form of lost economic opportunities,
social services, and other quality of life pursuits. Similarly, the operation of the ABC Ceke
facility, with all its associated emissions of particulates, odors, and toxic air contaminants, has an
adverse effect on the property values of members of the African-American race in the affected
community. JCDH cannot escape its obligation to ensure that its actions do not have
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discriminatory effects merely because it does not have authority to regulate or consider property
values.

IX. Justification and Less Discriminatory Alternatives

“If the recipient can neither rebut the initial finding of disparate impact nor develop an
acceptable mitigation plan, then the recipient may seek to demonstrate that it has a substantial,
legitimate interest that justifies the decision to proceed with the permit notwithstanding the
disparate impact.” Interim Guidance at 4. “[TThere must be some articulable value to the
recipient [ADEM] in the permitted activity.” Jd. at 11. “The justification must be necessary to
meet ‘a legitimate, important goal integral to [the recipient’s] mission.” lnvestigative Report for
Title VI Administrative Complaint File No. 28R-99-R4 at 60. “Even where a substantial,
legitimate justification is proffered, OCR will need to consider whether it can be shown that there
is an alternative that would satisfy the stated interest while eliminating or mitigating the disparate
impact.” Interim Guidance at 4. “Facially-neutral policies or practices that result in
discriminatory effects violate EPA’s Title VI regulations unless it is shown that they are justified
and that there is no less discriminatory alternative.” Id. at 2 (footnote omitted). “[M]erely
demonstrating that the permit complies with applicable environmental regulations will not
ordinarily be considered a substantial, legitimate justification.” Jd. at 11. And, “{ilf a less
discriminatory alternative is practicable, then the recipient must implement it to avoid a finding
of noncompliance with the regulations.” Id.

JCDH has not articulated a value to JCDH in the permitting of ABC Coke. Itis not likely
that JCDH has a substantial, legitimate interest in the permitting of ABC Coke.

X, JCDIs Assurances and Defenses

With each application for EPA financial assistance, JCDH is required to provide
assurances that it “will comply with the requirements of” 40 C.F.R. Part 7 implementing Title VL
40 C.F.R. § 7.80(a)(1). See Standard Form 424B (“As the duly authorized representative of the
applicant, I certify that the applicant: * * * Will comply with all Federal statutes relating to
nondiscrimination. These include but are not limited to: (a) Title VI of the Civil Rights Act of
1964 (P.L. 88-352) which prohibits discrimination on the basis of race, color or national origin; .
...”). Beginning January 23, 2013, EPA has required that grant recipients agree to the following
additional grant condition:

In accepting this assistance agreement, the recipient acknowledges it has an
affirmative obligation to implement effective Title VI compliance programs and
ensure that its actions do not involve discriminatory treatment and do not have
discriminatory effects even when facially neutral. The recipient must be prepared
to demonstrate to EPA that such compliance programs exist and are being
implemented or to otherwise demonstrate how it is meeting its Title VI
obligations.

S
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As mentioned above, 40 C.F.R. § 7.35(b) prohibits JCDH from using criteria or methods
of administering its program(s) in a manner which has the effect of subjecting individuals to
discrimination on the basis of race. JCDH may claim that that it grants permits in accordance
with applicable laws and regulations without regard to the racial composition of any impacted
communities. Such a claim is, in essence, a claim that JCDIH’s permitting actions do not
intentionally have adverse impacts on racial minorities. While this may be so, it fails to
recognize JCDH’s obligation under Title VI to avoid unintentional discriminatory effects.
“Frequently, discrimination resuits from policies and practices that are neutral on their face, but
have the effect of discriminating. Facially-neutral policies or practices that result in
discriminatory effects violate EPA’s Title VI regulations uniess it is shown that they are justified
and that there is no less discriminatory alternative.” Interim Guidance at 2 (footnote omitted).

JCDH may also claim that it grants permits in accordance with applicable laws and
regulations (“criteria”) that are designed to protect human health and the environment.
Compliance with these “criteria,” JCDH may suggest, ensures that racial minorities are impacted
no differently than other races. This assertion ignores the fact that members of the African-
American race are disparately affected by the emissions from the ABC Coke facility,
notwithstanding JCDH’s alleged compliance with the applicable criteria.’

X1, Timeliness of Complaint

40 C.F.R. § 7.120(b)(2) requires that a complaint alleging discrimination under a
program or activity receiving EPA financial assistance must be filed within 180 days after the
alleged discriminatory act. The issuance of Major Source Operating Permit No. 4-07-0001-03 by
JCDH to ABC Coke, A Division of Drummond Company, Inc., occurred on Angust 11, 2014,
The 180 day limitations period ends February 7, 2015. This complaint was sent by overnight
delivery to the above address (provided by OCR) on February 5, 2015.

7 EPA’s Drajt Title VI Guidance Documents Questions and Answers states:

13, Does compliance with existing Federal and state environmental
regulations constitute compliance with Title VI?

A recipient’s Title VI obligation exists independent from Federal or state
environmental laws governing its permitting program. Recipients may
have policies and practices that are compliant with Federal or state
regulations but that have discriminatory effects (such as an adverse
disparate impact) on certain populations based on race, color, or national
origin, and are therefore noncompliant with Title V1.

Id. at 4.
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X1i. Pending Administrative Reviews

In certain circumstances, EPA may decide that a complaint will be “closed” because a
pending administrative review “could affect the circumstances surrounding the complaint and
any investigation that OCR may conduct.” In such cases, EPA may “may waive the 180 day
filing time limit if the complaint is filed within a reasonable time period after the conclusion of
the administrative appeal process. Generally, that reasonable time period will be no more than
60 calendar days.” Draft Guidance, 65 Fed. Reg. at 39673.

A. Board of Health Review of Major Source Operating Permit No. 4-07-0001-63

On August 26, 2014, GASP, and GASP alone, filed a Request for Hearing with the
Jefferson County Board of Health pursuant to Jefferson County Board of Health Air Pollution
Control Rules and Regulations, Chap. 12 seeking to have Major Source Operating Permit No. 4~
07-0001-03 disapproved by the Board. The Board is only empowered to determine whether
JCDH issued Major Source Operating Permit No. 4-07-0001-03 in compliance with the Jefferson
County Board of Health Air Pollution Control Rules and Regulations. It is not empowered to
determine whether the permit results in discriminatory impacts or violates Title VI. Motions to
dismiss were filed by the Jefferson County Department of Health Air Pollution Control Program
and ABC Coke and remain pending. In the meantime, Major Source Operating Permit No. 4-07-
G001-03 is effective as issued and emissions from the ABC Coke facility continue.

B. EPA Review of Major Seurce Operating Permit Neo. 4-07-0001-03

On October 6, 2014, GASP, and GASP alone, petitioned EPA to object to the issuance of
Major Source Operating Permit No. 4-07-0001-03 pursuant to Clean Air Act § S05(b)(2), 42
US.C. § 7661d(b)2), and 40 C.FR. § 70.8(d). EPA is only empowered to determine whether
JCDH issued Major Source Operating Permit No. 4-07-0001-03 in compliance with the
requirements of the Clean Air Act. EPA is not emapowered to object to the permit because the
permit results in discriminatory impacts or violates Title VI. The petition remains pending. In
the meantime, Major Source Operating Permit No. 4-07-0001-03 is effective as issued and
emissions from the ABC Coke facility continue.

C. EPA Preliminary Assessment of Hazards from Release of Hazardous
Substances

On July 1, 2014, GASP filed a Petition for Preliminary Assessment of Release of
Hazardous Substances with EPA pursuant to 42 U.S.C. § 9605(d) and 40 C.F R. § 300.420(b)(5).
This petition requests that EPA perform a preliminary assessment of the hazards to public health
and the environment which are associated with the release of hazardous substances by the ABC
Coke facility in the residential area shown in Figure 2. On October 9, 2014, EPA granted the
petition to determine if a threat 1o the public or the environment exists in the Tarrant
neighborhood in Birmingham, Alabama. EPA will not determine whether the permit results in
discriminatory impacts or violates Title VI. EPA has vet to release its preliminary assessment.
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in the meantime, Major Source Operating Permit No. 4-07-0001-03 is effective as issued and
emissions from the ABC Coke facility continue.

Many of the Complainants herein are not parties to the above-described administrative
review proceedings. It is clear from the Draff Guidance that EPA intends for this abstention
policy to apply only to Complainants who are participating in an administrative review
proceeding. Drafi Guidance, 65 Fed. Reg. at 39673 (“This will encourage complainants to
exhaust administrative remedies available under the recipient’s permit appeal process and foster
early resolution of Title VI issues.”) (emphasis added). To the extent EPA determines that
abstention is appropriate because GASP is participating in administrative review proceedings, all
Complainants named herein request that EPA sever GASP from this complaint and not abstain
from processing this complaint as to the other Complainants.

X111, Reguest

Based upon the foregoing, Complainants request that the U.S. Environmental Protection
Agency - Office of Civil Rights accept this complaint and conduct an investigation to determine
whether JCDH violated Title VI of the Civil Rights Act of 1964, 42 1.S.C. § 20060d to 20004-7,
and 40 C.F.R. Part 7 in the issuance (renewal) of Major Source Operating Permit No. 4-37-0001-
03 on August 11, 2014, If a violation is found and JCDH is unable to demonstrate a substantial,
legitimate justification for its action and to voluntarily implement a less discriminatory
alternative that is practicable, Complainants further petition the EPA to initiate proceedings to
deny, annul, suspend, or terminate EPA financial assistance to JCDH, and after the conclusion of
those proceedings, deny, annul, or terminate EPA financial assistance to JCDH.

Sincerely,

David A. Ludder
Attorney for Complainants
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 4/15/2015 1:01:12 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Harrell, Collette [Harrell.Collette@epa.gov]; Wooden-Aguilar, Helena
[Wooden-Aguilar.Helena@epa.gov]; Covington, Jeryl [Covington.leryl@epa.gov]

Subject: RE: Serrano Background and Options Paper (draft)

Attachments:! Deliberative Process / Ex. 5

This version includes edits | previously missed from leryl’s submission and julia’s recent edit.

From: Rhodes, Julia

Sent: Tuesday, April 14, 2015 5:24 PM

To: Martinez, Brittany; Harrell, Collette; Wooden-Aguilar, Helena; Covington, Jeryl
Subject: RE: Serrano Background and Options Paper (draft)

Hi Brittany,

The additional bullets look good. One proposed modification would be to move "to” and insert “of”:

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Martinez, Brittany

Sent: Tuesday, April 14, 2015 2:08 PM

To: Rhodes, Julia; Harrell, Collette; Wooden-Aguilar, Helena; Covington, Jeryl
Subject: FW: Serrano Background and Options Paper (draft)

Please see the updated version and let me know i you have any questions/commaents,

Ex. 5 - Deliberative/Attorney-Client

From: Martinez, Brittany

Sent: Tuesday, April 14, 2015 12:01 PM

To: Harrell, Collette; Covington, Jeryl; Rhodes, Julia; Wooden-Aguilar, Helena
Subject: RE: Serrano Background and Options Paper (draft)

| have incorporated and/or addressed all comments in the draft briefing. Please let me know if there are any further
guestions. Or, just give me a call,
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Thanks,

From: Harrell, Collette

Sent: Tuesday, April 14, 2015 9:40 AM

To: Martinez, Brittany; Covington, Jeryl

Cc: Rhodes, Julia

Subject: RE: Serrano Background and Options Paper (draft)

Hi Brittany,

Attached please find the edited version including Julia and my commaents.

Ex. 5 - Deliberative/Attorney-Client

ook forward to further preparation for Thursday’s meeting with Veleta.
Thanks Brittany!

Collette Harrell

US EPA

{Office of General Counsel

Civil Rights and Finance Law Office
{202} 564-6158

From: Martinez, Brittany

Sent: Monday, April 13, 2015 11:01 AM

To: Covington, Jeryl; Harrell, Collette

Subject: Serrano Background and Options Paper {draft)

Please review and provide me your comments. | would like to have something to Helena, no later than tomorrow cob.

Thank you!

ED_002416_00067898-00002






EPA-HQ-2018-010543

Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 4/14/2015 6:07:36 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Harrell, Collette [Harrell.Collette@epa.gov]; Wooden-Aguilar, Helena
[Wooden-Aguilar.Helena@epa.gov]; Covington, Jeryl [Covington.leryl@epa.gov]

Subject: FW: Serrano Background and Options Paper (draft)

Attachments: | Deliberative Process / Ex. 5

Please see the updated version and et me know i you have any questions/fcommaents,

Ex. 5 - Deliberative/Attorney-Client

From: Martinez, Brittany

Sent: Tuesday, April 14, 2015 12:01 PM

To: Harrell, Collette; Covington, Jeryl; Rhodes, Julia; Wooden-Aguilar, Helena
Subject: RE: Serrano Background and Options Paper (draft)

| have incorporated and/or addressed all comments in the draft briefing. Please let me know if there are any further
guestions. Or, just give me a call,

Thanks,

From: Harrell, Collette

Sent: Tuesday, April 14, 2015 9:40 AM

To: Martinez, Brittany; Covington, Jeryl

Cc: Rhodes, Julia

Subject: RE: Serrano Background and Options Paper (draft)

Hi Brittany,

Attached please find the edited version including Julia and my comments,

Ex. 5 - Deliberative/Attorney-Client

Hook forward to further preparation for Thursday's meeting with Velsta.
Tharnks Brittany!

Collette Harrell

US EPA

Qffice of General Counsel

Civil Rights and Finance Law Office
{202} 564-6158
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From: Martinez, Brittany

Sent: Monday, April 13, 2015 11:01 AM

To: Covington, Jeryl; Harrell, Collette

Subject: Serrano Background and Options Paper {draft)

Please review and provide me your comments. | would like to have something to Helena, no later than tomorrow cob.

Thank you!
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 5/29/2015 3:17:10 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: RE: UPI **Updated Draft for Management Review**
Attachments:

Delit_)erative Process / Ex. 5

 have responded to vour comments and updated the letter. | have attached a document for your viewing that
corrasponds 1o the last comment response on page 8.

From: Wooden-Aguilar, Helena

Sent: Wednesday, May 06, 2015 10:44 AM
To: Martinez, Brittany

Cc: Wooden-Aguilar, Helena

Subject: RE: UPI

Here are my thoughts. | am also attaching a letter that | thought was finalized. 1 think we can use this as cite for
footnote HE,

Helena

From: Martinez, Brittany

Sent: Wednesday, April 15, 2015 5:49 PM
To: Wooden-Aguilar, Helena

Cc: Gsell, Alyssa

Subject: FW: UPI

| have responded or at least attempted to respond to the last comments in the dismissal letter. Please review and
provide your comments. Once, reviewed | belisve this will be sent to lulia.

From: Gsell, Alyssa

Sent: Monday, April 13, 2015 2:00 PM
To: Martinez, Brittany

Subject: Fw: UPI

Brittany --

Here is the draft we just discussed. Call me with any questions/comments.
THanks.

Alyssa
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EPA Admin Complaint (File No. 11R-08-RB}
B + tor Karen Randolph 110712011 04:30 PM
. "Eric C. Massey”, "Balaji Vaidyanathan®, Helena Wooden-Aguilar

3§
pesi 8

History: This message has been replied to and forwarded.

1 attachment

CPC 1998 permitting action OCR request.pdf

Mz, Randolph:

Az we discussed in our brief phone conversation, attached i1s the
information relating to the CPC 1998 permitting action as requested in
your Oct 13, letter to ADEQ. It includes:

1. Copies of ADEQ's public notice reguirements from the statutes and
the Arizoma Administrative Code (RAC).

2. A demonstration of the public notice process for the permitting
action in guestion from 1998, including extension of the comment period,
photo of sign posting at the subisct facility, receipt of newspaper
notice, the public hearing transcript, and fact sheet.

3, Copiss of the transcript of the public comments and ADEQ's
responsivensss Summary.

4. Copy of the final permit issued din 193%8.

On a related note, I want to bring to your attention additional steps
that the Department emplovs today to enhance public cutreach for the
draft permit during the public notice process:

1. Over the last several years, we have posted draft permits, technical
support document and other relevant public notjce information in the
Department *s web site. The documents are pﬁsbed on our web gite for the
duration of the public notice period and allow for easy access for
members of the public who cannot visit the lozations whers we usually
gtore physical copies.

2. For what we determine as projects of significant imter&st, we
prepare and distribute factsheets of the propoged permit. The
factsheets serve as a plain-English summary of the permit document.

3. Im oa similar vein, we can also conduct informal public meetings
prior to the formal public hearing. These meetings can serve as a good
forum for the Department to disseminate information sbout the permit and
engage in Q&R sessions.

4, On a case-by-case basis, the Department will also extend the comment
period beyvond the 30 days reguired by law.

I believe this informaticon satisfies EPA's formal Request for
Informatbion. Please let me know if you have guestions.

Sincerely,

Bret Parke

Administrative Counsel

Arizona Department of Envirenmental Quality
(602} T7rL-2242

vhpaazdeqg. gov
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 4/14/2015 4:01:25 PM

To: Harrell, Collette [Harrell.Collette@epa.gov]; Covington, Jeryl [Covington. Jeryl@epa.gov]; Rhodes, Julia
[Rhodes.julia@epa.gov]; Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: RE: Serrano Background and Options Paper (draft)

Attachments: Deliberative Process / Ex. 5 i

| have incorporated and/or addressed all comments in the draft briefing. Please let me know if there are any further
guestions. Or, just give me a call,

Thanks,

From: Harrell, Collette

Sent: Tuesday, April 14, 2015 9:40 AM

To: Martinez, Brittany; Covington, Jeryl

Cc: Rhodes, Julia

Subject: RE: Serrano Background and Options Paper (draft)

Hi Brittany,

Attached please find the edited version including lulia and my comments,

Ex. 5 - Deliberative/Attorney-Client

Hook forward to further preparation for Thursday's meeting with Veleta.
Tharnks Brittany!

Collette Harrell

US EPA

Qffice of General Counsel

Civil Rights and Finance Law Office
{202} 564-6158

From: Martinez, Brittany

Sent: Monday, April 13, 2015 11:01 AM

To: Covington, Jeryl; Harrell, Collette

Subject: Serrano Background and Options Paper {draft)

Please review and provide me your comments. | would like to have something to Helena, no later than tomorrow cob.

Thank yout

ED_002416_00067942-00001







EPA-HQ-2018-010543

Message

From: Farrell, Ericka [Farrell.Ericka@epa.gov]

Sent: 5/8/2015 11:08:09 AM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: RE: Telecommute

Attachments:

Yes but I'm not sure that is what they want to give him |

Deliberative Process / Ex. 5

Deliberative Process / Ex. 5 ;

Deliberative Process / Ex. 5 i

Deliberative Process / Ex. 5

From: Wooden-Aguilar, Helena
Sent: Friday, May 08, 2015 6:55 AM
To: Farrell, Ericka

Subject: Re: Telecommute

Yes. Can | see the draft for Sam before it goes out?

Helena Wooden-Aguilar

Assistant Director

US Environmental Protection Agency
202-564-0792 (office)

Personal Phone /Ex. 6 !

wooden-agullar helena®epagoy

On May 8, 2015, at 6:51 AM, "Farrell, Ericka" <Farrell.Ericka@@epa.gov> wrote:

Good Morning Helena,

Is it okay for me to telecommute today?

Deliberative Process / Ex. 5

Ericka Farrell

Office of Civil Rights

External Complaints & Resolution
2025640717
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Message

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]

Sent: 4/13/2015 9:23:02 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: Telewok Report

Attachments: | Deliberative Process / Ex. 5
Helena

I hope you are doing well
Today I have completed the following tasks:

Deliberative Process / Ex. 5

Thank you!
waleska Nieves-Munoz

Environmental Scientist
office of Civil Rights/ Title 6

202-564-7103
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Message
From: Nieves-Munoz, Waleska [Nieves-Munoz. Waleska@epa.gov]
Sent: 4/22/2015 9:38:30 PM
To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: Telework Report
Attachments: = =
Deliberative Process / Ex. 5
Helena

Today I have

the opportunity to work on the following tasks:

Deliberative Process / Ex. 5

Thanks'!

waleska Nieves-Munoz

Environmental Scientist

office of Civil Rights/ Title 6

202-564-7103
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LAW GFFICE OF

DAVID A, LUDDER

A Professional Limited Liability Company

March 2, 2015

Ms, Velveta Golightlv-Howell, Director
Office of Civil Rights

Mail Code 1201A - Room 2450

U8, Environmental Protection Agency
1200 Penmsylvana Avenue, N.W.
Washington, D.C. 20460

Title V1 Complaintsi@epa.gov

Re:  Complaint Under Title V1 of the Civil Rights Act of 1964, 42 UK.C, §§ 2008d to
20004-7, and 40 C.F.R. Part 7 - Jeflerson County [Alabama] Department of Health

Dear Ms. Golightly-Howell:

This Complaint is filed parsuant to Title VIof the Civil Rights Act of 1964, 42 US.C. 88
20004 to 2000d-7, and 40 CF.R. Part 7. 40 CF.R. § 7.35(h) provides:

A recipient fof EPA financial assistance] shall not use criteria or methods of
administering 1ts program which have the effect of subjecting individuals to
discrimination because of their race, color, nations! origin, or sex, or have the
effect of defeating or substantially impairing accomplishment of the objectives of
the program with respect o individuals of a particular race, color, national origin,
OF 86X,

Complainants allege that the Jefferson County Department of Health (JCDH}) violated
Title VI and EPA’s implementing regulations by issulng, on October 3, 2014, Major Source
Operating Permit No. 4-07-0355-03 authorizing Walter Coke, Inc. to operate 2 major source of
air pollution in Jefferson County, Alabama which has the effect of adversely and disparately
impacting African-American residents in the adjacent community without justification.

Complainants reguest that the EPA Office of Civil Rughts accept this Complaint and
conduct an investigation o determine whether JCDH vivlated Title VI of the Civil Rights Act of
1964, 42 U.8.C. § 2000d to 20004-7, and 40 C.F.R. Part 7. I a viokation is found and JCDH is
unable to demonstrate a substantial, legitimate justification for its action and to voluntarily
implement a less diseriminatory alternative that is practicable, Complainants petition EPA to
initiate proceedings to deny, annul, suspend, or terminate EPA financial assistance to JUDH.
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Ms. Velveta Golightly-Howell Page 2 Mareh 2, 2015

I TITLE VI BACKGROUND

“Frequently, discrimination results from policies and practices that are neutral on their
face, but have the effect of diseriminating.™ Faterim Guidance for nvestigaring Title V1
Administrative Complains Challenging Permits (EPA, Feb. 5, 1998) (Mhuerim Guidunee™ a1 2
{footnote omitted); Droft Revised Guidance for Investigating f itle VI Administrative Complaints
Challenging Permirs, 65 Fed. Reg. 39,667, 39,680 (June 27, 2000} (“Drafi Guidence™).

“Facially-neutral policies or practices that result in diseriminatory effects violate EPA’s Title VI
regulations mnless it is shown that they are justified and that there is no less discriminatory
alternative.” Inrerim Guidance at 2.

A complete or properly pleaded complaint must (1) be in writing, signed, and provide an
avenue for contacting the signatory {e. g, phone number, address); (2) describe the alleged
discriminatory act(s) that violates EPA’s Title VI regulations ({ e, an act that has the effect of
discriminating on the basis of race, color, or national origin}: (3) be filed within 180 calendar
days of the alleged discriminatory act{s); and (4) identily the EPA financial assistance recipient
that took the alleged discriminatory act(s). feferim Guidance at 6; Draft Guidenee, 65 Fed. Reg.
at 39,672, In ovder to establish a prima facie case of adverse disparate impact, EPA must
determine that {1) a cansal connection exists between the recipient’s facially neutral sction or
practice and the alleged impact; (2) the alleged impact is “adverse;”™ and (3) the alleged adversity
imposes a disparate impact on an individual or group protected under Title VI Yerbwood
Leamdfill Complaim Decision Document, EPA OCR File No. 28R-99-R4 (July 1, 2003) at 3; New
York City Envtl. Justice Allionce v. Giuliani, 214 F.3d 65, 69 (2nd Cir. 2000); Draft Policy
Papers Released jor Public Commeny: Title V1 of the Civil Righis Act of 1964 Adversity and
Compliance With Envivenmental Health-Based Thresholds, and Role of Complainarts and
Recipienis in the Title VI Complaints and Resolution Process, 78 Fed. Reg. 24,739, 24,741 {Apr.
26, 2013}

“If & preliminary finding of noncompliance has not been successfully rebutted and the
disparate impact cannot successfully be mitigated, the recipient will have the opportunity to
“ustify’” the decision to issue the permit n@mﬁhstmdmg the disparate impact, based on the
substantial, legitimate interests of the recipient.” Interim Guidance at 11, See Draft Guidance,
65 Fed. Reg. gt 39.683. “Merely demonstrating that the permit complies with applicable
environmental regulations will not ordinarily be considered a substantial, legitimate justification.
Rather, there must be some articulable value to the recipient in the permitted activity.” Interim
Guidance at 11, “[A] justification offered will not be considered acceptable ifit is shown that a

Y On June 27, 2000, EPA published Draft Revised Guidance for Investigating Title VI Administrative
Complaings Challenging Permits, 65 Fed. Reg. 39,667-30.687 (Juna 27, 2000}, The Proamble to the Draft
Guidance staves that *laloce the Draft Revizsed Guidarice for bresstigoting Titte V] dduinivtvative Complaims s
final, itwill replace the Jeferim Quidunes for Investipating Title VI Administrative Complaints Chullenging Permils
{Inigrim Guidance) issued in February 1998.7 65 Fed. Reg. 4t 39,650, The Drafi Guidance s never been made
final and consequantly, the Juterim Guidance tssued in ZF‘e:bmm}z 1998 has not been replaced.
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fess diseriminatory alternative exists. If a less discriminatory altemative is practicable, then the
recipient must implement it to aveid a finding of nencompliance with the regulations.™ . See
Divaft Guidance, 65 Fed. Reg, at 39,683,

“In the event that EPA finds diserimination in a recipient’s permitting program, and the
vecipient 18 not able to come into comapliance voluotarily, EPA s required by #ts Title V1
regulations to inttiate procedwres to deny, annul, suspend, or terminate EPA funding.™ fererim
Guldonce 2t 3 (footnotes omitted) {citing 40 C.F.R. 88§ 7.113{e), 7.130(b), 7.110{c)). “EPA also
may use any other means authorized by law to obtain compliance, including referring the matter
1o the Department of Justice (DOD for Btigation. ln appropriate cases, DOJ may file sult secking
functive relief” fd

H, COMPLAINANTS

“A person who believes that he or she or a specific class of persons has been

discriminated against in violation of this part may file a complaint. The complaint may be filed
by an authorized representative.” 40 C.F.R. § 7.120(a).

The names, addresses and telephone numbers of the persons making this complaint are as
follows:

2 The Draft Guidance purports to establish more stringent “standing” requirements than are presently
comained in 40 CER. § 7.12008), The Draft Guidance supgests that only the following persons may fils s
dizserimination complaing

{(a} A person who was allegedly discriminated against in violation of EPA"s Title VI
regulations;

{BY A person who is 2 member of 2 speeific olass of people that was allegedly
discriminated aguinst in vielation of BPAs Title VY regulations; or

{c A party that s suthorized o represent 8 persor oy speotfie class of prople who were
allegedly discriminated against in vivlation of EPA’s Title V1 regulations,

L. 65 Fed, Reg. 9t 29,872, Notably, the Lafi Guidarce requires fhat & complainant be the victim of the slieged
discrimination or A member of the protected class that i the victim of discrimingtion. The Draft Guldance omils the
option n 40 CFR. § 7.120(a) that aay person - including 3 person who is not a member of a protected class — who
helisves that a specific class of persons has been diseriininated agadost in viclation of 40 CF.R. Pant 7 may file a
complaint. An agenoy’s interpretation of its regulations that dees not sensibly conform to the purpose and wording
of the regulations iz invalid. Legal Emvel dsvistance Found, Ing. v, U5 Envil. Prot, dgency, 276 F3d 1253, 1262
{11th Ol 2001y Sieria Club v, Jofszon, 436 F, 3d 1269, 1274 {1 th Cir. 20063
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Ex. 6 / Ex. 7(c) - Privacy
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Ex. 6 / Ex. 7(c) - Privacy

Several of the foregoing Complainants are African-Americans who live within 1.0 mile of
the Walter Coke facility and who believe that they have been discriminated against by JCDH in
violation of Title VIand 40 CF.R. Part 7. A few of the Complainants are members of the
African-American race who, though ot themselves discriminated against by JCDH, belleve that
African-Americans a5 & class have been discriminated against by JCDH in violation of Title V1
and 40 C.F.R. Part 7. In addition, several of the Complainants are not members of the African-
American race who believe that African-Americans have been discriminated against by JCDH in
violation of Title VI and 40 C.F R Part 7. The undersigned is the authorized representative of
the Complainants. All contacts with the Complainants should be made through the undersigned
or with the express permission of the undersigned.
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IV, DISCRIMINATORY ACTY

The alleged discriminatory act is the Issuance (renewal) of Major Source Operating
Permit No. 4-07-0355-03 by JCDH on October 3, 2014, The permit authorizes Walter Coke,
Inc. to operate a major source of air pollution. The Walter Coke facility Is located L2820y

Ex. 6 / Ex. 7(c) - Privacy approximately 2.85 miles west-

_northwest of the Birmingham-Shuttlesworth International Airport Terminal (approximately
Ex. 6 / Ex. 7(c) - Privacy y, See Figare 1.

Figure 1
Location of Walter Coke, Ine, Facility in Jefferson County, Alabama

* “Generally, permit renewals should be treated and analyzed as if they were new facllity permits, since
permit renewal i3, by definition, an occasion to review the overall operations of a permitied facility snd make any
necessary changes.” Jaterim Guidonce at 7.
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The Walter Coke facility began operation tn 1919 and has been in operation ever since.
The facility has been owned by Walter Coke, Inc. since 2009. The Walter Coke facility is a coke
by-products manufacturing facility and a utilities production facility. The facility includes three
coke oven batteries comprised of 120 coke ovens. The utilities production facility includes three
stearn generators. The facility operates 24 hours per day, 7 days per week, and 52 weeks per
year. Some of the emissions from the Walter Coke facility (estimated and reported by Walter
Coke to EPA’s Toxic Release lnventory and JCDH) are shown in Tables 2, 3, and 4.

Table 2
Toxic/Harardous Alr Pollutant Emissions from Walter Coke

W YRS

TERHUIHAI AR A PIRLIANTS

Table 3
MNAAQS Pollutant Emissions from Walter Coke
WAL M FOLTANTS Eﬁim% ‘ ;;m% L i
at k

Table 4
Other Alr Pollutant Emissions from Walter Coke
. ki iy e d by
HES A PUITANTS - ’ -
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V. ADVERSE IMPACTS

Many densely populated residential communities are located near the Waller Coke
facility. An estimated 3,880 persons HBve within one mile of the facility; 33,914 live within 3.0
miles of the facility; and 169,497 live within 6.0 miles of the facility?

The adverse impacts suffered by residents from the activities authorized by Major Source
Operating Permit No. 4-07-0355-03" include the following:

A Frequent emissions of particulate matter from the Walter Coke facility that result
in deposition of particulate matter on persong! and real property, including homes, porches,
vehicles, laundry, yards and gardens.

B. Frequent emissions of odors from the Walter Coke facility that are unpleasant,
tend to lessen human food and water intake, interfere with sleep, upset appetite, produce
trritation of the upper respiratory tract, or cause symptoms of nausea.

C. Frequent emissions of particulate matter, volatile organic carbons, and toxic
contaminants from the Walter Coke facility that resolt in respiratory irritations, sinus headaches

4 ata provided by EJ View. The actual number is likely 10 be bigher because the radii are measured from
a cerral looation at Waltey Coke ¢ Ex. 61 Ex. 7(c) - Privacy § rather than at the property
boundary of the Waller Uoke faclifty,

* The alleged adverse mpacts resull from operations of the Walter Coke feility suthorized by JCDH under
Major Source Operating Permit Wo. $07-0355-03, not frois the siting of the Walter Coke facliity near Afvican-
American populstions. EPA axplaing

Some have arpued that the issuance of environmental permits does not “eause”
discriminatory effects. Tostend, they clalm that local zoning decisions or siting decisions degermine
the ovation of e sources and the distribution of any fmpects resulting Bom the permittad
activities. However, in urder 1o operate, the source’s owners must both comply with loval zoning
requirements and obtain the sppropriate environmentad permit.

in the Title V1 contexy, the issuance of & pormit is the necessary act that allows the
aperation of a source in a given location that could give rise to the adverse disparate effects on
individuals. Therefore, & state permitting authority has an independent obligation to comply with
Title V1, which is a divecy result of its accepting Federal assistance and giving #ts assuranee fo
comply with Tithe W1, In accordance with 40 CFR 7.35(k)}, recipients arg responsible for ensuring
that the aotivities authorized by thely sovironmental permits do sot have discriminstory effedts,
regardiess of whether the recipient seloots the site or location of permitted sourees.  Accordingly, if
the recipiont 4id not issue the permit, altered the permit, or rogired mitigation measures, coriam
smpacts that ars the result of the operation of the source could be avoided. The recipient’s
oneration of s permitting program {5 independen of the local government zoning activities,

Dt Guidance, 65 Fed. Reg. at 39,691,
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and infections, and exacerbation of symptoms of Chronic Obstructive Pulmonary Disease
{COPLY) and Asthma,

D, Frequent emissions of toxic air contaminants from the Walter Coke facility that
contribute to the presence in the outdoor atmosphere of one or more carcinogenic air
contaminants in such quantities and duration as are, or tend {0 be, injurious to hwnan health.
These include Benzene, Naphthalene, and Arsenic which sach present a cancer risk exceeding
1.0E-05 and a cumulative cancer risk from multiple alr foxic contaminants that exceeds 1.0E-04.
See Table 5.°

E. Frequent emissions of toxic atr contaminants from the Walter Coke facility that
contribute 1o comtamination of soil.”

F. Frequent emissions of air contaminants from the Walter Coke facility that result in
increased risk of low birth weight and pre-term births.®

(. Frequent emissions of particulate matier, odors, toxie air contaminants and other
air contaminants from the Walter Coke facility that result in reduced property values.

In addition to being impacted by the emissions from Walter Coke, residents are also

mp%fsd to the emissions of air contaminants from | Ex. 6 / Ex. 7(c) - Privacy _
Ex. 6 / Ex. 7(c) - Privacy
; Ex. 6 / Ex. 7(c) - Privacy pthers. The emissions of air comtaminants from all of

these facilities create a cumulative burden on the community that magnifies the adverse impacts
identified above. See Figures 2 and 3.

th, Birmingham Air
The individual

dm:i Jﬁﬁ erson C{wﬂty i}tpaﬁmtm of Heal

Taxios Studv {Feb, "Of}i)} avaitable o
and cumulative cancer risks from air mmq are shewn in Tﬁbée 5.

7 See FPA (2014), Hazard Ranking System Documentation Record for 35th Avenue Site available ot

A Parter, Travis R, etal., Spaticteraporal association between birth outcomes and ¢oke production and sigel
making facilitics in Alabama, USAC a cross-sectional study, Environmental Health 2014 1385, available at
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Chrenic Exposure Cancer Risk Near Walter Coke (Shuttiesworth Monitor)

Jun 201 1- Ang 2012 {(EPA)

Jul 20808 Jun 2608 (ICDH)

Chemical

Risk Pervent Risk Percent

Benzene 3.00E45 31.3%% 5.23E-03 40.403%

Waphthalene 2RIE-05 26.14% 1.94E-05 12.46%

Arsenic 1 AGE-05 1.79% 348805 22.43%
1, 3-Buadiene SRR 4.86% 733008 4.72%
Carbon Tetrachlorida 442606 4.11% 982506 5.3? %

i 2-Dichioroethane F11E-06 3.82%

Benzo{ajpyreng 3a5E-06 3.40% 329606 1 1%
p-Dichiorobenzens 306E-06 2.85% 330E-06 3.41%
Acetaldehyde | » ) 356806 2.29%
Hexavalent Chrowsdum 1534806 1 43% 563807 0.43%
Ethylbenzene 1.46E-06 1.36% 2.RIE-O8% 1.31%
Cadmiom F20E-08 £.12% TO3E7 3.51%
Dibenz{ahanthracens 1.20E-06 1.12% TISEAQT GA47%
Tetrachlorosthyiens 640808 3.06% LI7E06 1.14%
Berylbum 7.838-08 0.07% LO2E-06 0.56%
Benzo{alanthracens T.60E-07 0.7 1% 5018407 $.32%
Benzolbiluoranthene 3ATEAQT 0,878 S02E47 $.37%
Indenof 1,2, 3-cd)pyrene 1.BRE-07 3.17% SAO3E-07 .19%
Benzo(k)finoranthene LGRENT 0.16% 39TE-Q7 $.26%
Chrysene H.0%E-08 (.06% 5.68E-08 044 %
Dicttoromethang 457808 D.04% S.HTE09% {4.00%
Methyl tert-Butyl Ether 142807 {L05%%
Formaldehyde 226E-08 0.01%
CUMULATIVE CANCER RIBK. 1LOTE-04 10094 F 0 100%
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Table & {con’™)
Chronic Exposure Cancer Risk Near Walter Coke (Shuttiesworth Monitor)

Table 5 notes:

¥ ICDH did not calealate cancer risk for Ethylbenzene. Risk calculation based on 93% UCL= 1.233 pg/m’
{determined by JCDH) and Inhalation Unit Risk = 0.0006025 (V/ug/m’) (determined by 11,8 EPA}L

#¥ JCTIH did not calenlate cancer risk for Dichloromethane. Risk caloulation based on 95% UCL= 0.3475 po/m’
{determined by JCDH) and Inhalation Unit Risk = 0.000000017 {Vpg/m®) (determined by U.S, EPAL

4% Jotfferson County Department of Health reports the cumulative risk at the Shutﬁ:ieqwmth Monitor site to be
1,6&&4}4 B;rmmg}wm Air Toxics Study (February 2009) at 1, 31, and 44, available ar by
7. However, the cancer risk »a}wﬁs assigned to chemicals i T&b}e D~4; s:ﬁf the

BATS add up to 1.533E-04.

Figure 2
Significant Air Pollution Sources Near Walter Coke
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Risk Screening Environmental Indicators (RSED Score Comparisons
of Significant Air Pollution Sources Near Walter Coke

Walter Coke, Ine.

BSEY Sours Lanparieon

Ex. 6 / Ex. 7(c) - Privacy

Ex. 6 / Ex. 7(c) - Privacy

BSEY Svors Compariong

Ex. 6 / Ex. 7(c) - Privacy

BEET Sosre Consparison

REFY Sogee Comparicos
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BSET Soors Comperison

March 2, 2015

Figure 3 {von’t)

' Ex. 6/ Ex. 7(c) - Privacy

BEEY Booes Comparbion
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Vil DISPARATE IMPACTS

The adverse impacts described above have fallen and continue 1o fall disparately upon
members of the African-American race, This is illustrated in Table 6 below which compares the
2010 local census data to Jefferson County and Alsbama census data. It is also ilustrated in
Figures 4 and 5 which show the percent Black population in census blocks within 1.0 mile and
6.0 miles. respectively, from the Walter Coke facility.

Table &
Total Population and Percent Black Population
within Three Badii of § Ex. 6/Ex. 7(c) - Privacy

Compared to Jefferson County and State of Alabama
{Source: 2010 Census and BIView)

Distance 1.0 Mile 3.0 Mile 6.0 Mile Jgﬁm‘?ﬁ Alabasia
v punty
b 3,880 33.914 169,497 658.466 | 4779736
Population
Pereent
Black 88% 76% 59% 42.0% 26.2%
Population
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Figure 4
Percent Black Population
in Census Blocks (2018 within 1.0 Mile of Walter Coke Facility

&%

b
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Figure 5
Percent Black Population
in Census Blocks (2010) within 1.8, 3.0, and 6.0 Miles of Walter Coke Faeility
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Figure 6 shows the location of the Walter Coke facility in relation to those Census Bock
Groups in Jefferson County having a percent Black or African-American Alone population
greater than the County average (fe., > 42.0%).

Figure 6
Census Block Groups in Jeffersen County, Alabama Greater
than 42.0% Black er African-American Alone (County Average)
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Figure 7 shows the location of the Walter Coke facility in relation to those Census Bock
Groups in Jefferson County having a percent Black or African-American Alone population
greater than 50.4% (i e, 20% higher than the County average).

Figure 7
Census Block Groups in Jefferson County, Alabama
Greater than 50.4% Black or African-American Alone
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Vil JCDH AUTHORITY

EPA guidance provides that "OCR will accept for processing only those Title VI
complaints that include at least an allegation of a disparate impact concerning the types of
impacts that are relevant under the recipient’s permitting program.” Juterim Guidance at 8; Drafi
Guidonce, 65 Fed. Reg. at 39,678, “In determining the nature of stressors {(e.g., chemicals, noise,
ador) and impacts to be considered, OCR would expect to determine which stressors and impacts
are within the recipient’s authority to consider, as defined by applicable laws and regulations.”
Dwvaft Guidance, 65 Fed. Reg. at 39,678, See id, 65 Fed. Reg. at 39,670, 39.671. Complainants
submit that both the Buerim Guidance and Draft Guidance are wrong as a matter of law on this
point,

40 C.F.R. § 7.30 provides that “[njo person shall . . . be subjected fo discrimination under
any program or activity receiving EPA assistance on the basis of race . . .7 o addition, 40
C.F R. § 7.35(b) provides that “[a] recipient shall not use criteria or methods of administering its
program ot activity which have the effect of subjecting individuals to discrimination because of
their race .. .7 To establish discrimination under these provisions, EPA must find that “first, a
facially neutral policy casts an effect on a statutorily-protected group; second, the effect is
adverse: and finally, the effect is disproportionate.” Sandoval v. Hagan, 197 F.3d 484, 508 (1 1th
Cir. 1999 (citing Elston v. Talladega County Bd. of Edue., 997 F.2d4 1394, 1407 (11th Cir.
1993Y), revs 'd on other grounds, Alexander v. Sandoval, 332105, 275 (2001). In Sandoval, the
Director of the Alabama Department of Public Safety bad imposed an English-only language
requirement for giving driver’s license examinations. Sandoval sued contending that the
requirement violated Title V1 of the Civil Rights Act of 1964, The Court held that Sandoval was
correct — the English-only lanpuage requirement resulted in discrimination based on national
origin because “the inability to drive a car adversely affects individuals in the form of lost
eronomic opportunities, seclal services, and other quality of Tife pursuits.™ Jd. Although these
adverse effects were not within the authority of the Departiment to consider, the Court recognized
them as sufficient to establish disproportionate adverse effects on a group protected by Title VL

As discussed below, JCDH has express authority under the Jefferson County Board of
Health Alr Pollution Control Rules and Regulations to regulate air pollution sources that may
cause odors, emission of particulates, and emission of air toxics. JCDH does not, bowever, have
express authority to address reductions in property values that often occur as a consequence of
industrial operations. Nevertheless, the permits granted by JCDH which authorize the operation
of the Walter Coke facility bave had the disproportionate adverse effect of subjecting persons of
a protected race to reductions in the value of their property. This adverse economic effect is
cognizable under Title VI, notwithstanding EPA’s contrary pronouncements in the Iferim
CGuidance and Drafi Guidance, To hold otherwise would contravene Sandovel and allow the
Roard of Health and similar local agencies to define what is and i1z not actionable discrimination
under Title VI, thereby frustrating the purpose of Title VL
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A, Particulate Emissions

The Jefferson County Department of Health has ample authority to control particulate
erpissions and deposition on buildings and other places and things. For example, Jefferson
County Alr Pollation Control Rules and Regulations, Part 1.13 provides:

Mo person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air guality
standards have been set under Section 1.7.1

“Adr pollution” means “the presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend 1o be, injurious & human health or
welfare, animal or plant life, or property, or would interfere with the enjovment of life or
property throughout the County and in such territories of the County as shall be affected
thereby.” Jelferson County Alr Pollution Control Rules and Regulations, Part 1.3,

An “air contannant”™ is “any solid . . . matter . . ., from whatever source.” Jefferson
County Alr Pollution Control Rules and Regulations, Part 1.3, Total Suspended Particulates
{including particulate matter greater than 10 microns) are among the many alr contaminants
emitted into the air hy Walter Coke. No “ambient air quality standards™ have been set for these
air contaminants under Jefferson County Air Pellution Contrel Rules and Regulations, Section
171

in addition, Jefferson County Air Pollution Control Rules and Regulations, Part 6.2
provides:

6.2 Fugitive Dust.

6.2.1 No person shall cause, suffer, allow, or permif any materials to be
handled, fransported, or stored; or a building, its appurtenances, or 2 road o be
used, constructed, altered, repaired or demolished without taking reasonable
precautions to prevent particulate matfer from becoming airbore, Such
reasonable precautions shall include, but not be limited o, the following:

{a) Use. where possible, of water or chericals for control of dust in the
demolition of existing buildings or structures, construction operations, the grading
of roads or the clearing of land;

(b} Application of asphalt, oil, water, or suitable chemicals on dirt roads,
materials stock piles, and other surfaves which create airborne dust problems; and

{o} Installation and use of hoods, fans, and fabric filters {or other suitable
control devices) to enclose and vent the handling of dust materials. Adequate
containmment methods shall be employed during sandblasting or other sinmlar
operations.
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£.2.2 Visible Emissions Restrictions Beyond Lot Line, Mo person shall
cause or permit the discharge of visible fugitive dust envissions beyvond the lot ling
of the property on which the emissions originste,

In addition, Jefferson County Alr Pollution Conwol Rules and Regulations, Part 6.2.3
provides:

When dust . . . escapels] from a building or equipment in such 2 manner and
amount &8s 1o cause 8 nuisance or o vielate any rule or regulation, the Health
Officer may order that the building or equipment in which processing, handling
and storage are done be tightly closed and ventilated 1n such a way that all air and
gases and air or gas-borne material leaving the building or equipment are treated
by removal or destruction of air contaminants before discharge to the open air,

The foregoing provisions authorize JCDH to require controls on the emission of
particuiate matter.

B, Odor Emissions

JCI3H has ample authority to control odors. For example, Jefferson County Air Pollution
Control Rules and Regulations, Part 1.13 provides:

No person shall permit or cause giv pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air guality
standards have been set under Section 1.7.1

*Adr pollution” means “the presence in the outdoor atmosphers of one or more air
comtaminants in such quantities and duration as are, or tend 10 be, Injurious to human health or
welfare, snimal or plant life, or property, or would interfere with the enjoyment of life or
property throughout the County and in such territories of the County as shall be affected
thereby.” Jefferson County Air Pollution Control Rules and Regulations, Part 1.3,

An “gir contaminant” includes . . . any odor . . . from whatever source.” Jefferson
County Alr Pollution Control Rules and Regulations, Part 1.3, “Odor” s defined in Part 1.3 as
follows:

“Odor” shall mean smells or aromas which are unpleasant fo persons, or which
tend 1o lessen human food and water intske, interfere with sleep, upset appetite,
produce nritation of the upper respiratory tract, or cause symptoms of nauses, or
which by their inherent chemical or physical nature, or method of processing, are,
or may be, detrimental or dangerous to health. Odor and smell are used
interchangeable therein.
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Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:

When . .. edorous matter . . . escape[s] from a building or equipment in such &
manner and amount as 1o cause a nuisance or © violate any rule or regulation, the
Health Otficer may order that the building or equipment in which processing,
handling and storage are done be tightly closed and ventilated in such a way that
all air and gases and air or gas-borne material leaving the building or equipment
are treated by removal or destruction of alr contaminants before discharge to the
OpEn air.

The foregoing provisions authorize JCDH to require controls on the emission of odors.
. Texic Air Contaminants
Jefferson County Air Pollution Control Rules and Regulations, Part 1.13 provides:

MNo person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contarminants for which no ambient air quality
standards have been set under Section 1.7.1

“Air pollution” means “the presence in the putdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to be, injurious to human health or
welfare, animal or plant life, . . . or would inmterfers with the enjoyment of life or property
throughout the County and {o such territories of the County as shall be affected thereby.”
Jefferson County Air Pollution Control Rules and Regulations, Part 1.37

An “air contaminant” is “any solid, liquid, or gaseous matter . . . or any combination
thereof, from whatever source.” Jefferson County Air Pollution Control Rules and Regulations,

any varbmess, including varfances from Part 113, Thus, 2 variance from the prohibition against permitting or
vausing “alr pollution™ in Part 1.13 may only be vonsidered i the nomeriead standards in Section 3.1.7 are not
exeseded. Section 3.1.2 provides:

A varlance will not be tonsidered for approval under any circumstances iF emissions from
the source for which the varianee is petitioned can be shown by computer modeling or ambient
monitoring 1o cause outside the facliity property line any of the Tollowing:

(¢y ihe toxic smission is a carcinogen, an amount equal to or greater than that which
would result in an individual baving more than one (13 in one hundred thousand {100.000) chence
of developing cenver over a lifatime (70 years) of exposore 1o that amount.

Avgordingly, the quantity and duration of toxic alr contaminants that are or tend to be Injurious to human health
inchude those that present & cancer risk that exceeds 1L.OB-0S,
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Part 1.3. Polycyclic Aromatic Compounds, Benzene, Naphthalene, and Arsenic are among the
many toxic air contaminants emitted into the air by Walter Coke. Mo “ambient air quality
standards™ have been set for these air contaminants under Jefferson County Air Pollution Control
Rules and Regulations, Section 1.7.1.

Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:

When dust, fumes, gases, mist, odorous matter, vapors, or any combination
thereof escape from a building or equipment in such 2 manner and amount as to
cause a nuisance or to violate any rule or regulation, the Health Officer may order
that the bullding or equipment in which processing, handling and storage are done
be tightly closed and ventilated in such a way that all air and gases and air or
gas-bormne matenial leaving the building or equipment are treated by removal or
destruction of air contaminants before discharge to the open air.

The foregoing rules authorize JCDH to require controls on toxic air contaminants.
B Soil Contamination

As explained above, Title VIdoes not Hmit the scope of cognizable discrimination to
those adverse effects within the authority of the financial assistance recipient to regulate.
Sandoval v. Hagon, 197 F.3d 484, 508 (1 1th Cir. 1999), revs’d on other grounds, Alexander v.
Sandoval, 332 108,275 {"*ﬂ{}i} in Sandoval, the Court held that the Alabama Department of
Public Safety’s English-only language requirement for motor vehicle license testing resulted in
diserimination based on national origin in violation of Title VI because it adversely affected
ndividuals in the form of lost economic opportunities, social services, and other quality of life
pursuits. Similarly, the operation of the Walter Coke facility, with all its associated emissions of
toxic gir contaminants, has resulted in contamination of soils where members of the Afrfcan-
American race reside in the affected community. JCDH cannot escape its obligation to ensure
that its actions do not have discriminatory effects merely because it does not have authority to
regulate or consider soil contamination.

E. Property values

As explained above, Title V1 and its implementing regulations at 40 C.F.R. Part 7 do not

”iimit the f;cﬁpe of Q{}gﬂizabiﬁ dis&:x‘immaﬁ{m o those adverse effects with;in ﬁm a‘mi‘horiw ef the
1999} rEvS d on m‘?m gmm?dsq xéiexamisr ¥, Smm’awL 5~2 . ‘u 7’7‘@ {”0@1) in Sﬁndﬂmi the
Court held that the Alabama Departiment of Public Safety’s English-only language reguirement
for motor vehicle license testing resulted 1 discrimination hased on national origin in violation
of Title VI because it adversely affected individusls in the form of lost economic opportunities,
social services, and other quality of life pursuits. Similarly, the operation of the Walter Coke
facility, with all its associated emissions of particulates, odors, and toxic air contarninants, has an
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adverse effect on the property values of members of the African-American race in the affecied
community. JCDH cannot escape its obligation to ensure that its actions do not have
discriminatory effects merely because it does not have authority to regulate or consider property
values.

IX. JUSTIFICATION AND LESS DISCRIMINATORY ALTERNATIVES

“If the recipient can neither rebut the initial finding of disparate tmpact nor develop an
acceptable mitigation plan, then the recipient may seek to demonstrate that 1t has a substantial,
legitimate interest that justifies the decision to proceed with the permit notwithstanding the
disparate impact.” Duterim Guidance at 4, “[Thhere must be some articulable value 1o the
recipient [JCDH] in the permitted activity.” Jd. at 11, “The justification must be necessary 1o
meet “a legitimate, important goal integral to [the recipient’s] mission.” Investigative Report for
Title V1 Administrative Complaint File No, 28R-99-R4 31 60. “Even where a substantial,
tegitimate justification is proffered, OCR will nzed 1o consider whether it can be shown that there
is an alternative that would satisfy the stated interest while eliminating or raitigating the disparate
impact.” Jmerim Guidance at 4. “Facially-neutral policies or practices that result in
diseriminatory effects violate EPA’s Title VI regulations urdess it is shown that they are justified
and that there is no less discriminatory allernative.” Jd. at 2 (footnote omitted). “[M]erely
demonstrating that the permit complies with applicable environmental regulations will not
ordinarily be considered a substantial, legitimate justification.™ Jd. at 11. And, “[ilf a less
discriminatory alternative is practicable, then the recipient must implement it to avoid a finding
of noncompliance with the regulations.” Jd.

The purpose of the Jefforson County Air Pollution Control Rules and Regulations
administered by JCDH is “to achieve and maintain such levels of air guality as will protect
human health and safety, and 1o the greatest degree practicable, prevent injury to plant and
animal life and property, foster the comfort and convenience of the people, promeote the social
development of Jefferson County and facilitate the enjoyment of the natural attractions of this
County.” Jetferson County Adr Pollution Control Rules and Regulations § 1.1.1. While the
issuance of Major Source Operating Permit No, 4-07-0355-03 may be intended to achieve this
legitimate and important goal, it does not justify disparate adverse impacts. Indeed, “[mlerely
demounstrating that the permit complies with applicable environmental regulations will not
ordinarily be considered a substantial, legitimate justification [for disparate adverse impacts),
Rather, there must be some articulable value 1o the recipient in the permitted sctivity.” Inferim
Guidance at 11, 1t is not Bkely that JCDH can show that the operation of the Walter Coke
facility provides some articulable value to JCDH.

X JOCDH'S ASSURANCES AND DEFENSES
With each application for EPA financial assistance, JCDH is required to provide

assurances that it “will comply with the requirements of " 40 C.F R, Part 7 implementing Title V1.
40 CER. § 7.80(a)(1). See Standard Form 4248 (“As the duly authorized representative of the
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applicant, I certify that the applicant: * * * Will comply with all Federal statntes relating to
nondiscrimination. These include but are not Himited to: (8) Title VI of the Civil Rights Actof
1964 (P.1. 88-352) which prohibits discrimination on the basis of race, color or national origin; .
"} Beginning January 23, 2013, EPA has required that grant recipients agree to the following
additional grant condition:

In accepting this assistance agreement, the recipient acknowledges it has an
affirmative obligation to implement effective Title VI complance programs and
ensure that its aetions do not involve discriminatory treatment and do not have
discriminatory effects even when facially neutral. The recipient must be prepared
to demonstrate to EPA that such compliance programs exist and are being
implerented or to otherwise demonstrate how it is meeting its Title V1
ohligations.'?

As mentioned above, 40 C.F. R § 7.35(b) prohibits JCDH from using eriteria or methods
of administering its program(s} in a manner which has the effect of subjecting individuals o
discrimination on the basis of race. JCDH may claim that it {s3uss permits in accordance with
the Jefferson County Alr Pollution Control Rules and Regulations without regard to the racial
composition of any impacted communities. Such a claim is, in essence, g claim that JCDHs
permitting actions do not inlestionally have adverse impaets on racial minorities. While this may
be so, it fails o recognize JODH's obligation under Title Vito avoid unintentional
diseriminatory effects. “Frequently, discrimination resulls from policies and practices that are
neutral on their face, but have the effect of discriminating. Facially-neutral policies or practices
that result in discriminatory effects violate EPA’s Title VI regulations unless it is shown that they
are justified and that there is no less discriminatory alternative.” Interim Guidance ar 2 (foomote
omitted),

JCDH may also claim that 1t issues permits in accordance with the Jefferson County Alr
Pollution Control Rules and Regulations (Meriteria”™) and therehy ensures that no adverse impacts
will occur. However, compliance with environmental regulations 15 not prima focie evidence of
the absence of adverse disparate impacts.'’ “EPA believes that presuming compliance with civil

W JCDH does not have a Title VI compliance program. This omission wartants a post-award compliance
review pursiant to 40 CFR. § 7.0 85E) The OCR may periodically conduct compliance reviews of any recipient's
programs or activities receiving EPA assistance, including the request of data and information, und may conduet
ar-sHe revisws when i bas reason to beliove thet disorimbation may be otowring {n such programs or activities.™.

U OBPACs Degft Title VI Guidance Documents Ouestions and Answers states:
i3 Ploes complianve with existing Federal and state epvironmental regulations constitute

complisnce with Tide V17
A reciprent’s Thie VI obligation exists independent from Federal or state environmental

laws governing fts permitting program, Recipieats sy have policles and practices that
foontinged..)
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rights laws wherever there is compliance with environmental health-based thresholds may not
give sufficient consideration to other factors that could also adversely impact human health,”
Draft Policy Papers Released for Public Commeni: Title VI of the Civil Rights 4ot of 1964:
Adversity and Compliance With Environmenial Health-Based Thresholds, and Role of
Complainants and Recipients in the Title VI Complaints and Resolution Process, 78 Fed. Reg.
24,740, 24,742 (Apr. 26, 2013}, For example, “the existence of hot spots, cumulative impacts,
the presence of particularly sensitive populations that were not considered in the establishment of
the health-based standard, misapplication of environmental standards, or the existence of
site-specific data demonstrating an adverse impact despite complisnce with the health-based
threshold"™ may have to be considered in determining whether an adverse disparate impact exists.
Id Inthis regard, the EPA Office of Civil Rights should take notice of these facts: (1) JCDH did
not evaluate the cumulative impacts of toxic emissions from multiple air pollution sources when
it issued ’»id}or Source Operating Permit No. 4-07-0335-03;% (2) ICDH did not evaluate whether
the emissions authorized by Major Source Operating Permit No. 4-07-0355-03 will cause *the
presence in the outdoor atmosphere of one or more air contaminants in such guantities and
duration as are, or tend to be, injurious to human health or welfare, animal or plant life, or
property, or would interfere with the enjoyment of life or property throughout the County and in
such territories of the County as shall be affected thereby;™ (3) JCDH did not evaluate whether
the emissions authorized by Major Source Operating Permit No. 4-07-0355-03 will include a
carcinpgen in an amount equal to or greater than that which would result in an individual having
more than one in one hundred thousand (1 in 100,000) chance of developing cancer over a
lifetime (70 vears) of exposure to that amount;" (4) the emission limitations on hazardous air
pollutants in Major Source Operating Permit No, 4-07-0355-03 {(and EPA s NESHAP: for Coke

My sontinged)
are compliant with Federal or state regulations but that have distriminatory effects {such
as an adverse disparate iropact) on certsin populations based on race, color, or national
origin, and am therefors noncompliant with Title V1

Id. at 4,
? Ser discussion at o4 supen and Figures 2and ¥ suprg and Howanit, Jason (3014, Feb. 243, Tirde V

Operating Peravit Evaluation Wafter Coke, Ing. {Coke By-Products Plarm, Unlities Plant, ond Wastewster Tremiment
Ps’afxz) available at

Inaddition, the EPA has :di‘.ﬁ{i fied numersus pawu as E’Qteni;&ﬁ‘{ Responsible Parties (PRPs)
1‘{}? air deposition of toxics resuliing i soil ; in Falemont, Collegeville, and Harriman Pk,

¥ Ree Sefferson County Alr Pollution Contred Rudes and Regulations, Part 1.3 and Part 113 and Howanitz,
Tason (2014, Feb, 24), Titde ¥ Operating Permit Evaduation « Walter Coke, Ine. (Coke By-Products Plant, Usilitiex
water Treatment Plaow) aepiloble ar)

b Seen. ® supra and Howanltz, Jason (2014, Feb, 24), Title V Opsrating Permit Evaluation - Walter
Coke, Ine (Coke Be-Froducts Plape, Usilitier Plow, and Wastewater Treatmert Plavdy avatloble
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Ovens and Coke Batteries) are technology-based standards (largely work practice standards and
visible and opacity emission lmitations) rather than health-based standards; (5) Major Source
Cperating Permit No. 4-07-0355-03 does not impose any numerical emission limitations on
Benzene, Naphthalene or Arsenic and does not require that Walter Coke perform regular ambient
maonitoring of air toxies; (6) JCIDH has not measured emissions of air toxics from Walter Coke
and instead, relies on emission estimates provided by Walter Coke;™ and (73 JCDH bas not
investigated the presence of populations that may be particularly sensitive to the emissions of
Wal‘iﬁr Coke, such as persons with respiratory illnesses (e.g., Asthma and COPD) and pregnant
women and newborns. '*

X1 TIMELIMNESS OF COMPLAINT

40 CER. § 7.120(b)2) requires that a complaint alleging discrimination under a
program of activity receiving EPA financial assistance must be filed within 180 days after the
alleged discriminatory act. The issuance of Major Source Operating Permit No, 4-07-0355-03 by
JCDH to Walter Coke, Inc., occurred on October 3, 2014, The 180 day limitations period ends
April 1, 2015, This complaint was sent by overnight delivery to the above address {provided by
OCR Y on Mareh 2, 2015,

Kl PENDING ADMINISTRATIVE REVIEWS

In cerfain circumstances, EPA may decide that a complaint will be “closed” because a
pending administrative review “could affect the circumstances surrounding the complaint and
any investigation that OCR may conduct.” In such cases, EPA “may waive the 180 day filing
time limit if the complaint is filed within 2 reasonable time period after the conclusion of the
administrative appeal process. Generally, that reasonable time period will be no more than 60
calendar days.” Drafi Guidance, 65 Fed. Reg. at 39,673

A. Board of Health Review of Major Source Qperating Permit No., 4-07-0355.43

Pursuant to Jefferson County Board of Health Adr Pollution Control Rules and
Regulations, § 12.4.1, any person aggrieved (Le., adversely affected) by the issuance of an air

5 Emission eatimates are notoriously inaccurate, As aresult of DIAL testing, it was determined that the
?omwméﬂ (’ﬁ&; Cem fmﬂm was smitting 9{3 § tons/year of ’{ﬁanmm rather than the 10 wns,;yxar a‘iatma::i by a

ions than they actual

L.
Seen. § supra.
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pollution permit by the JCOH may request a hearing to contest such permit before the Jefferson
County Board of Health within no more than 30 days afier issuance of the permit. Thereafter,
persons aggrieved by the issuance of an air pollution permit are {foreclosed from seeking review
by the Board of Health, On October 31, 2014, GASP, and only GASP, filed a timely Request for
Hearing with the Jefferson County Board of Health seeking to have Major Source Operating
Permit No, 4-07-0355-03 disapproved. See GASP Requf:st f@r Hemng (zmg&zhfe at

i, All other aggmwd persons, mchuding all other Cgmplamams named h&rem, are fmeci@sc@
from secking review of Major Source Operating Permit No. 4-07-03355-03 by the Board of
Health because of the time bar in § 12.4.1. The Board is only empowered to determine whether
JCDH issued Major Sowrce Operating Permit No. 4-07-0355-03 in compliance with the Jefferson
County Board of Health Air Pollution Control Rules and Regulations. It is not empowered to
determine whether the permit results in discriminatory impadcts or violates Title VI, A motionto
dismiss the GASP Request for Hearing was filed by the Jefferson County Department of Health
Air Pollution Control Program and remains pending. In the meantime, Major Source Operating
Permit No. 4-07-0355-03 is effective as issued and emissions from the Walter Coke factlity
continue.

B. EPA Review of Major Source Operating Permit No, 4-07-0081-63

Pursuant to Clean Atr Act § 505(b)(1), 42 UB.C. § 7661d(0){(1), and 40 CFR. §
70.8(c)1), EPA iz authorized to theﬁit to a proposed Tzﬂe V permit within 45 days after receipt
of the proposed permif from the permitting authority. I EPA does not object within this 45-day
review period, any person may, within 60 days afler the expiration of the 45-day review period,
petition EPA to object. Clean Air Act § 305(b)2), 42 UB.C. § 7661d(1)(2), and 40 CF.R. §
T0.8(d). Thereafter, all persons are foreclosed from petitioning EPA 1o object. Un December 8,
2014, GASP, and only GASP, timely filed a petition with EPA requesting that it object to the
issuance of M&jﬁr b@mw {}pcmtmg Pmmt \f@ 4 (}’7 833‘§~€}’% ‘ige {IAQP ?et;im for Objection
zimzizzb?é’ '

i e . Al other persons, inclu dmg all other {fompimmﬁis named h@mm are
foreclosed fmm filing such a petition because of the time bar in Clean Air Act § 505(b¥2), 42
U.S.C 3 76614(b)2), and 40 C.F.R, § 70.8(d). EPA is only empowered to determine whether
JCDH issued Major Source Operating Permit No. 4-07-0355-03 in compliance with the
requirements of the Clean Air Act. EPA is not empowered to object to the permit because the
permit results 1n discriminatory impaets or violates Title VI The GASP petition remaing
pending. In the meantime, Major Source Operating Permit No, 4-07-0355-03 is effective as
issued and emissions from the Walter Coke facility continue.

L EPA Assessment, Ramoval and NPL Listing Actions te Address
Contaminated Soils af “35th Avenue Site”

Assessment Action: From November 2012 until June 2013, the EPA collected soil
samples from approximately 1,100 residential properties in {Nﬂﬁegm ithe, Fairmont and Harriman
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Park. These communities are the closest to the Walter Coke facility. Approximately 350
properties were found to contain concentrations of Benzo(ajpyrene TEQ » 1.5 mg/ky and
inorganic Arsenie »37.0 mg/ke.

Removal Action: EPA chose a cleanup level for Benzo(apyrene TEQ at a concentration
of 1.5 mg/kg. According to EPA’s Regional Screening Level Caleulator
, ), this concentration in residential soil
pm%m% a cancer risk level s:}f 9.8E-05, EPA chose a cleanup level for inorganic Arsenic at 37.0
mglkg. According to EPA’s Regional Screening Level Caleulator, this concentration in
residential sofl presents a cancer risk level of §.53E-05 and a hazard quotient of 1.09E-01 (adult)
and 1.08E-00 (child). The Superfund Removal Program began Phase 1 of the soi) removal
activities in mid-February 2014, Approximately 50 properties were addressed in Phase 1. Phase
1 of the soil removal activities is currently underway. Approximately 40 properties will be
addressed in Phase I As of October 2014, 67 properties had been remediated in both Phases |
and 1. Walter Coke, Inc, has been identified by EPA as g Potentially Responsible Party.

s

NPL Listing: On September 22, 2014, EPA proposed that the 35th Avenue Site be listed
on the National Priorities List under the Comprehensive Environmental Response,
Compensation, and Liahility Act for soil contamination by Benzof{a)Pyrene and Arsenic in the
Harriman Park, Collegeville and Fairmont communities of Birmingham. 79 Fed. Reg. 56,538
(Sep. 22, 2014}

i, Severance

None of the Complainants named herein are parties o any of the ahove-deseribed
administrafive review proceedings, except GASP. 1t is clear from the Draft Guidance that EPA
intends for this abstention policy to apply only to complainants who are participating in an
administrative review proceeding. Draft Guidance, 65 Fed. Reg. at 39,673 {“This will
grcourage complainants 1o exhaust available administrative remedies available under the
recipient’s permit appeal process and foster sarly resolution of Title VI issues.”) (emphasis
added). The abstention policy does not require that any complainants exhaust available
administrative remedies. I complainants do not pursue, or are foreclosed from pursuing,
available administrative remedies, the terms of Major Source Operating Permit No. 4-07-0355-
03 are final. To the extent that EPA determines that abstention is gppropriate because GASP is
participating in administrafive review proceedings, all Complainants named herein request that
EPA sever GASP from this Complaint and not abstain from processing this Complaint as to the
other Complainants,

X1l REQUEST

Based upon the foregomg, Complainants request that the US. Environmental Protection
Agency - Office of Civil Rights accept this Complaint and conduct an investigation to determine
whether JCDH violated Title VI of the Civil Rights Act of 1964, 42 11.8.C. § 2000d to 20004-7,
and 40 C.F.R. Part 7 in the issuance (renewal) of Major Source Operating Permit No. 4-07-03585-
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03 on October 3, 2014, I a violation is found and JCDH is unable to demonstrate a substantial,
legitimate justification for its action and to veluntarily implerment a less discriminatory
alternative that is practicable, Complainants firther petition the EPA to initiate proceedings to
deny, annul, suspend, or terminate EPA financial assistance to JCDH, and afler the conelusion of
those proceedings, deny, annul, or terminate FPA financial assistance to JCDH,

Sincerely,

David A, Ludder
Attorney for Complainants
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Message

From: Stein, Jonathan [Stein.Jonathan@epa.gov]

Sent: 6/9/2015 2:45:03 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: FW: Slides for Title VI Legal Primer

Attachments: Title VI Legal Primer jty.pptx

Helena,

This looks like an interesting intro for the law clerks to at least browse on disparate impact/intentional
discrimination/retaliation legal theory, and is definitely shorter than what Patrick presented to the DCROs. fam going
through last summer’s material and looking to see if anyone completed the Less Discriminatory Alternative research,
although Anderson completed Paul’'s work on Substantial Legitimate Justification back in January and prepared both a
memo and PowerPoint on it. Will also completed a memo on Deliberate Indifference,

Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S. Environmental Protection Agency

Office of Civil Rights - External Compliance

1200 Pennsylvania Avenue, N.W. | Mailcode 12014 | Washington, DC 20460

202/564-2088
Steindonathantiepa.gov

CONFIDENTIALITY NOTICE: This message moy contain deliberotive, gttorney-client, or otherwise privileged materiol. Do not release
this message under FOIA without oppropriote review. If you are not the intended recipient, or the emplovee or agent responsible to
deliver it to the intended recipient, please contact the sender and delete ol copies.

Mlease comsider the arvdronmeent before printing this aeail

From: Yan, Jerett

Sent: Wednesday, June 04, 2014 1:27 PM

To: Covington, Jeryl; Keeler, Katsumi; Berkowitz, Laurel; Gabala, Allison
Cc: Stein, Jonathan; Martinez, Brittany; Nieves-Munoz, Waleska
Subject: Slides for Title VI Legal Primer

Hey all,

Here are the slides | plan to work off of today for the training. | expect to cover a basic history of Title VI with emphasis
on its overlap with the environmental justice movement, and theories of discrimination with emphasis on disparate
impact. The presentation presumes no preexisting knowledge of the subjects (beyond a basic familiarity with 20"
century American history) and is more for background than for application to any specific cases or assignments. | am
hoping you come out of the presentation with some context for the work of the Title VI program and some familiarity
with terms and legal frameworks you may hear tossed around over the summer.

Jerett Yan
Attorney Advisor
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External Compliance Program (Title VI)
Office of Civil Rights
US Environmental Progection Agency
1200 Pennsylvania Ave.
Washington, DC 20460
(202) 564-3113

anjersit@epa gov
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 6/5/2015 8:27:03 PM

To: O'Lone, Mary [o'lone.mary@epa.gov]; Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]; Rhodes, Julia
[Rhodes.julia@epa.gov]

Subject: RE: For the life of me | cannot find one of Loren's documents

Attachments:; Deliberative Process / Ex. 5 |

This is the closest thing | could find post-1999,

Patrick 5. Chang
US ERA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (office); 202/564-5416 (faw}

From: O'Lone, Mary

Sent: Friday, June 05, 2015 4:17 PM

To: Wooden-Aguilar, Helena; Rhodes, Julia; Chang, Patrick
Subject: For the life of me | cannot find one of Loren's documents

Ex. 5 - Deliberative/Attorney-Client

Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 6/23/2015 12:00:26 AM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

CC: Gsell, Alyssa [Gsell.Alyssa@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]; Wooden-Aguilar, Helena
[Wooden-Aguilar.Helena@epa.gov]

Subject: Fwd: UPI **Updated Draft for CRLO Final Review"

Attachments: ! L L
| Deliberative Process / Ex. 5

Julia-

I am sending revised UPI letters that recommends the dismissal of the public involvement allegation. These
letters do not address the health allegation.

Ex. 5 - Deliberative/Attorney-Client

Brittany has been engaged with Alyssa on the drafts but would welcome any additional thoughts. Please let me
know if you have any additional questions.

Helena

Helena Wooden-Aguilar
Assistant Director
US Environmental Protection Agency
202-564-0792 (office)
i Personal Phone / Ex. 6 :

wooden-aguilar helena(@epa.gov
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LAW GFFICE OF

DAVID A, LUDDER

A Professional Limited Liability Company

March 2, 2015

Ms, Velveta Golightlv-Howell, Director
Office of Civil Rights

Mail Code 1201A - Room 2450

U8, Environmental Protection Agency
1200 Penmsylvana Avenue, N.W.
Washington, D.C. 20460

Title V1 Complaintsi@epa.gov

Re:  Complaint Under Title V1 of the Civil Rights Act of 1964, 42 UK.C, §§ 2008d to
20004-7, and 40 C.F.R. Part 7 - Jeflerson County [Alabama] Department of Health

Dear Ms. Golightly-Howell:

This Complaint is filed parsuant to Title VIof the Civil Rights Act of 1964, 42 US.C. 88
20004 to 2000d-7, and 40 CF.R. Part 7. 40 CF.R. § 7.35(h) provides:

A recipient fof EPA financial assistance] shall not use criteria or methods of
administering 1ts program which have the effect of subjecting individuals to
discrimination because of their race, color, nations! origin, or sex, or have the
effect of defeating or substantially impairing accomplishment of the objectives of
the program with respect o individuals of a particular race, color, national origin,
OF 86X,

Complainants allege that the Jefferson County Department of Health (JCDH}) violated
Title VI and EPA’s implementing regulations by issulng, on October 3, 2014, Major Source
Operating Permit No. 4-07-0355-03 authorizing Walter Coke, Inc. to operate 2 major source of
air pollution in Jefferson County, Alabama which has the effect of adversely and disparately
impacting African-American residents in the adjacent community without justification.

Complainants reguest that the EPA Office of Civil Rughts accept this Complaint and
conduct an investigation o determine whether JCDH vivlated Title VI of the Civil Rights Act of
1964, 42 U.8.C. § 2000d to 20004-7, and 40 C.F.R. Part 7. I a viokation is found and JCDH is
unable to demonstrate a substantial, legitimate justification for its action and to voluntarily
implement a less diseriminatory alternative that is practicable, Complainants petition EPA to
initiate proceedings to deny, annul, suspend, or terminate EPA financial assistance to JUDH.
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I TITLE VI BACKGROUND

“Frequently, discrimination results from policies and practices that are neutral on their
face, but have the effect of diseriminating.™ Faterim Guidance for nvestigaring Title V1
Administrative Complains Challenging Permits (EPA, Feb. 5, 1998) (Mhuerim Guidunee™ a1 2
{footnote omitted); Droft Revised Guidance for Investigating f itle VI Administrative Complaints
Challenging Permirs, 65 Fed. Reg. 39,667, 39,680 (June 27, 2000} (“Drafi Guidence™).

“Facially-neutral policies or practices that result in diseriminatory effects violate EPA’s Title VI
regulations mnless it is shown that they are justified and that there is no less discriminatory
alternative.” Inrerim Guidance at 2.

A complete or properly pleaded complaint must (1) be in writing, signed, and provide an
avenue for contacting the signatory {e. g, phone number, address); (2) describe the alleged
discriminatory act(s) that violates EPA’s Title VI regulations ({ e, an act that has the effect of
discriminating on the basis of race, color, or national origin}: (3) be filed within 180 calendar
days of the alleged discriminatory act{s); and (4) identily the EPA financial assistance recipient
that took the alleged discriminatory act(s). feferim Guidance at 6; Draft Guidenee, 65 Fed. Reg.
at 39,672, In ovder to establish a prima facie case of adverse disparate impact, EPA must
determine that {1) a cansal connection exists between the recipient’s facially neutral sction or
practice and the alleged impact; (2) the alleged impact is “adverse;”™ and (3) the alleged adversity
imposes a disparate impact on an individual or group protected under Title VI Yerbwood
Leamdfill Complaim Decision Document, EPA OCR File No. 28R-99-R4 (July 1, 2003) at 3; New
York City Envtl. Justice Allionce v. Giuliani, 214 F.3d 65, 69 (2nd Cir. 2000); Draft Policy
Papers Released jor Public Commeny: Title V1 of the Civil Righis Act of 1964 Adversity and
Compliance With Envivenmental Health-Based Thresholds, and Role of Complainarts and
Recipienis in the Title VI Complaints and Resolution Process, 78 Fed. Reg. 24,739, 24,741 {Apr.
26, 2013}

“If & preliminary finding of noncompliance has not been successfully rebutted and the
disparate impact cannot successfully be mitigated, the recipient will have the opportunity to
“ustify’” the decision to issue the permit n@mﬁhstmdmg the disparate impact, based on the
substantial, legitimate interests of the recipient.” Interim Guidance at 11, See Draft Guidance,
65 Fed. Reg. gt 39.683. “Merely demonstrating that the permit complies with applicable
environmental regulations will not ordinarily be considered a substantial, legitimate justification.
Rather, there must be some articulable value to the recipient in the permitted activity.” Interim
Guidance at 11, “[A] justification offered will not be considered acceptable ifit is shown that a

Y On June 27, 2000, EPA published Draft Revised Guidance for Investigating Title VI Administrative
Complaings Challenging Permits, 65 Fed. Reg. 39,667-30.687 (Juna 27, 2000}, The Proamble to the Draft
Guidance staves that *laloce the Draft Revizsed Guidarice for bresstigoting Titte V] dduinivtvative Complaims s
final, itwill replace the Jeferim Quidunes for Investipating Title VI Administrative Complaints Chullenging Permils
{Inigrim Guidance) issued in February 1998.7 65 Fed. Reg. 4t 39,650, The Drafi Guidance s never been made
final and consequantly, the Juterim Guidance tssued in ZF‘e:bmm}z 1998 has not been replaced.
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fess diseriminatory alternative exists. If a less discriminatory altemative is practicable, then the
recipient must implement it to aveid a finding of nencompliance with the regulations.™ . See
Divaft Guidance, 65 Fed. Reg, at 39,683,

“In the event that EPA finds diserimination in a recipient’s permitting program, and the
vecipient 18 not able to come into comapliance voluotarily, EPA s required by #ts Title V1
regulations to inttiate procedwres to deny, annul, suspend, or terminate EPA funding.™ fererim
Guldonce 2t 3 (footnotes omitted) {citing 40 C.F.R. 88§ 7.113{e), 7.130(b), 7.110{c)). “EPA also
may use any other means authorized by law to obtain compliance, including referring the matter
1o the Department of Justice (DOD for Btigation. ln appropriate cases, DOJ may file sult secking
functive relief” fd

H, COMPLAINANTS

“A person who believes that he or she or a specific class of persons has been

discriminated against in violation of this part may file a complaint. The complaint may be filed
by an authorized representative.” 40 C.F.R. § 7.120(a).

The names, addresses and telephone numbers of the persons making this complaint are as
follows:

2 The Draft Guidance purports to establish more stringent “standing” requirements than are presently
comained in 40 CER. § 7.12008), The Draft Guidance supgests that only the following persons may fils s
dizserimination complaing

{(a} A person who was allegedly discriminated against in violation of EPA"s Title VI
regulations;

{BY A person who is 2 member of 2 speeific olass of people that was allegedly
discriminated aguinst in vielation of BPAs Title VY regulations; or

{c A party that s suthorized o represent 8 persor oy speotfie class of prople who were
allegedly discriminated against in vivlation of EPA’s Title V1 regulations,

L. 65 Fed, Reg. 9t 29,872, Notably, the Lafi Guidarce requires fhat & complainant be the victim of the slieged
discrimination or A member of the protected class that i the victim of discrimingtion. The Draft Guldance omils the
option n 40 CFR. § 7.120(a) that aay person - including 3 person who is not a member of a protected class — who
helisves that a specific class of persons has been diseriininated agadost in viclation of 40 CF.R. Pant 7 may file a
complaint. An agenoy’s interpretation of its regulations that dees not sensibly conform to the purpose and wording
of the regulations iz invalid. Legal Emvel dsvistance Found, Ing. v, U5 Envil. Prot, dgency, 276 F3d 1253, 1262
{11th Ol 2001y Sieria Club v, Jofszon, 436 F, 3d 1269, 1274 {1 th Cir. 20063
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Ex. 6 / Ex. 7(c) - Privacy
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Ex. 6 / Ex. 7(c) - Privacy

Several of the foregoing Complainants are African-Americans who live within 1.0 mile of
the Walter Coke facility and who believe that they have been discriminated against by JCDH in
violation of Title VIand 40 CF.R. Part 7. A few of the Complainants are members of the
African-American race who, though not themselves discriminated against by JCDH, belleve that
African-Americans a5 & class have been discriminated against by JCDH in violation of Title V1
and 40 C.F.R. Part 7. In addition, several of the Complainants are not members of the African-
American race who believe that African-Americans have been discriminated against by JCDH in
violation of Title VI and 40 C.FR. Part 7. The undersigned is the authorized representative of
the Complainants. All contacts with the Complainants should be made through the undersigned
or with the express permission of the undersigned.
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IV, DISCRIMINATORY ACTY

The alleged discriminatory act is the Issuance (renewal) of Major Source Operating
Pemxi‘i; No. 4 {}’? 0’5% 03 by KZ'DH on Ocmber 3, 2834 Tha, pmnit duthaﬁms W&Zter {‘oke*

| EX. 6/EX. 7(c) Pr|vacy in Birmmghams 3ef’£a,rsem (‘mmv, Aiabama appmx;maiei} 2 3’5 m;}es west-

_.ﬁmihw a5t ol ihe Birmingham-Shuttssworth Interoational Airport Terminal (approximately
Ex. 6 / Ex. 7(c) - Privacy 3, See Figure 1.

Figure 1
Location of Walter Coke, Ine, Facility in Jefferson County, Alabama

* “Generally, permit renewals should be treated and analyzed as if they were new facllity permits, since
permit renewal is, by definition, an oocasion to review the overall operations of a permitted facility and make any
necessary changes.” Jaterim Guidonce at 7.
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The Walter Coke facility began operation tn 1919 and has been in operation ever since.
The facility has been owned by Walter Coke, Inc. since 2009. The Walter Coke facility is a coke
by-products manufacturing facility and a utilities production facility. The facility includes three
coke oven batteries comprised of 120 coke ovens. The utilities production facility includes three
stearn generators. The facility operates 24 hours per day, 7 days per week, and 52 weeks per
year. Some of the emissions from the Walter Coke facility (estimated and reported by Walter
Coke to EPA’s Toxic Release lnventory and JCDH) are shown in Tables 2, 3, and 4.

Table 2
Toxic/Harardous Alr Pollutant Emissions from Walter Coke

W YRS

TERHUIHAI AR A PIRLIANTS

Table 3
MNAAQS Pollutant Emissions from Walter Coke
WAL M FOLTANTS Eﬁim% ‘ ;;m% L i
at k

Table 4
Other Alr Pollutant Emissions from Walter Coke
. ki iy e d by
HES A PUITANTS - ’ -
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V. ADVERSE IMPACTS

Many densely populated residential communities are located near the Waller Coke
facility. An estimated 3,880 persons HBve within one mile of the facility; 33,914 live within 3.0
miles of the facility; and 169,497 live within 6.0 miles of the facility?

The adverse impacts suffered by residents from the activities authorized by Major Source
Operating Permit No. 4-07-0355-03" include the following:

A Frequent emissions of particulate matter from the Walter Coke facility that result
in deposition of particulate matter on persong! and real property, including homes, porches,
vehicles, laundry, yards and gardens.

B. Frequent emissions of odors from the Walter Coke facility that are unpleasant,
tend to lessen human food and water intake, interfere with sleep, upset appetite, produce
trritation of the upper respiratory tract, or cause symptoms of nausea.

C. Frequent emissions of particulate matter, volatile organic carbons, and toxic
contaminants from the Walter Coke facility that resolt in respiratory irritations, sinus headaches

4 ata provided by EJ View. The actual number is likely 10 be bigher because the radii are measured from
& ventral location at Waltey Cokgl Ex. 6/ Ex. 7(c) - Privacy rather than at the property
boundary of the Waller Uoke factlity

* The alleged adverse mpacts resull from operations of the Walter Coke feility suthorized by JCDH under
Major Source Operating Permit Wo. $07-0355-03, not frois the siting of the Walter Coke facliity near Afvican-
American populstions. EPA axplaing

Some have arpued that the issuance of environmental permits does not “eause”
discriminatory effects. Tostend, they clalm that local zoning decisions or siting decisions degermine
the ovation of e sources and the distribution of any fmpects resulting Bom the permittad
activities. However, in urder 1o operate, the source’s owners must both comply with loval zoning
requirements and obtain the sppropriate environmentad permit.

in the Title V1 contexy, the issuance of & pormit is the necessary act that allows the
aperation of a source in a given location that could give rise to the adverse disparate effects on
individuals. Therefore, & state permitting authority has an independent obligation to comply with
Title V1, which is a divecy result of its accepting Federal assistance and giving #ts assuranee fo
comply with Tithe W1, In accordance with 40 CFR 7.35(k)}, recipients arg responsible for ensuring
that the aotivities authorized by thely sovironmental permits do sot have discriminstory effedts,
regardiess of whether the recipient seloots the site or location of permitted sourees.  Accordingly, if
the recipiont 4id not issue the permit, altered the permit, or rogired mitigation measures, coriam
smpacts that ars the result of the operation of the source could be avoided. The recipient’s
oneration of s permitting program {5 independen of the local government zoning activities,

Dt Guidance, 65 Fed. Reg. at 39,691,
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and infections, and exacerbation of symptoms of Chronic Obstructive Pulmonary Disease
{COPLY) and Asthma,

D, Frequent emissions of toxic air contaminants from the Walter Coke facility that
contribute to the presence in the outdoor atmosphere of one or more carcinogenic air
contaminants in such quantities and duration as are, or tend {0 be, injurious to hwnan health.
These include Benzene, Naphthalene, and Arsenic which sach present a cancer risk exceeding
1.0E-05 and a cumulative cancer risk from multiple alr foxic contaminants that exceeds 1.0E-04.
See Table 5.°

E. Frequent emissions of toxic atr contaminants from the Walter Coke facility that
contribute 1o comtamination of soil.”

F. Frequent emissions of air contaminants from the Walter Coke facility that result in
increased risk of low birth weight and pre-term births.®

(. Frequent emissions of particulate matier, odors, toxie air contaminants and other
air contaminants from the Walter Coke facility that result in reduced property values.

in addition to being impacted by the emissions from Walter Coke, residents are also
mp%fsd o the emissions of air contaminants from the facilities:  Ex. 6/Ex. 7(c) - Privacy |
Ex. 6 / Ex. 7(¢) - Privacy i
E Ex. 6/ Ex. 7(c) - Privacy iand others. The emissions of gir comtamirans from all of
these facilities create a cumulative burden on the community that magnifies the adverse impacts
identified above. See Figures 2 and 3.

© JCDH and EPA have performed monitoring of air toxics at & number of locations, the closest of which is
located across B L. Shuttlesworth i}r;ve between 42nd Avenue North and 43rd Avenue North] Ex 6/ Ex 7()- Privacy |
Ex. 6 / EX. 7(c) - Privacy . ULS. Enviroomental Protection Agency - Region 4, Newth Birmingham A#r
Toxics Risk A’s,wmmmt {Mar 2013y '*i '%6 available w
B i e andd Jeﬁersm C{wﬂty i}tpaﬁmtm of Heal

th, Birmingham Air
The individual

Toxics Study {Feb, 2009), available o
and cumulative cancer risks from air mmq are shewn in Tﬁbée 5.

7 See FPA (2014), Hazard Ranking System Documentation Record for 35th Avenue Site available ot

A Parter, Travis R, etal., Spaticteraporal association between birth outcomes and ¢oke production and sigel
making facilitics in Alabama, USAC a cross-sectional study, Environmental Health 2014 1385, available at
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March 2, 2015

Chrenic Exposure Cancer Risk Near Walter Coke (Shuttiesworth Monitor)

Jun 201 1- Ang 2012 {(EPA)

Jul 20808 Jun 2608 (ICDH)

Chemical

Risk Pervent Risk Percent

Benzene 3.00E45 31.3%% 5.23E-03 40.403%

Waphthalene 2RIE-05 26.14% 1.94E-05 12.46%

Arsenic 1 AGE-05 1.79% 348805 22.43%
1, 3-Buadiene SRR 4.86% 733008 4.72%
Carbon Tetrachlorida 442606 4.11% 982506 5.3? %

i 2-Dichioroethane F11E-06 3.82%

Benzo{ajpyreng 3a5E-06 3.40% 329606 1 1%
p-Dichiorobenzens 306E-06 2.85% 330E-06 3.41%
Acetaldehyde | » ) 356806 2.29%
Hexavalent Chrowsdum 1534806 1 43% 563807 0.43%
Ethylbenzene 1.46E-06 1.36% 2.RIE-O8% 1.31%
Cadmiom F20E-08 £.12% TO3E7 3.51%
Dibenz{ahanthracens 1.20E-06 1.12% TISEAQT GA47%
Tetrachlorosthyiens 640808 3.06% LI7E06 1.14%
Berylbum 7.838-08 0.07% LO2E-06 0.56%
Benzo{alanthracens T.60E-07 0.7 1% 5018407 $.32%
Benzolbiluoranthene 3ATEAQT 0,878 S02E47 $.37%
Indenof 1,2, 3-cd)pyrene 1.BRE-07 3.17% SAO3E-07 .19%
Benzo(k)finoranthene LGRENT 0.16% 39TE-Q7 $.26%
Chrysene H.0%E-08 (.06% 5.68E-08 044 %
Dicttoromethang 457808 D.04% S.HTE09% {4.00%
Methyl tert-Butyl Ether 142807 {L05%%
Formaldehyde 226E-08 0.01%
CUMULATIVE CANCER RIBK. 1LOTE-04 10094 F 0 100%
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Table & {con’™)
Chronic Exposure Cancer Risk Near Walter Coke (Shuttiesworth Monitor)

Table 5 notes:

¥ ICDH did not calealate cancer risk for Ethylbenzene. Risk calculation based on 93% UCL= 1.233 pg/m’
{determined by JCDH) and Inhalation Unit Risk = 0.0006025 (V/ug/m’) (determined by 11,8 EPA}L

#¥ JCTIH did not calenlate cancer risk for Dichloromethane. Risk caloulation based on 95% UCL= 0.3475 po/m’
{determined by JCDH) and Inhalation Unit Risk = 0.000000017 {Vpg/m®) (determined by U.S, EPAL

4% Jotfferson County Department of Health reports the cumulative risk at the Shutﬁ:ieqwmth Monitor site to be
1,6&&4}4 B;rmmg}wm Air Toxics Study (February 2009) at 1, 31, and 44, available ar by
7. However, the cancer risk »a}wﬁs assigned to chemicals i T&b}e D~4; s:ﬁf the

BATS add up to 1.533E-04.

Figure 2
Significant Air Pollution Sources Near Walter Coke

ED_002416_00068635-00012





EPA-HQ-2018-010543

Ms, Velveta Golightly-Howell

1&!‘

C
.

March 2, 2013

Risk Screening Environmental Indicators (RSED Score Comparisons
of Significant Air Pollution Sources Near Walter Coke

Walter Coke, Ine.

BSEY Sours Lanparieon

Ex. 6 / Ex. 7(c) - Privacy

BSEY Svors Compariong

Ex. 6 / Ex. 7(c) - Privacy

BEET Sosre Consparison

Ex. 6 / Ex. 7(c) - Privacy

REFY Sooee Commparico
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Figure 3 {von’t)

Ex. 6 / Ex. 7(c) - Privacy

BSET Soors Comperison

Ex. 6 / Ex. 7(c) - Privacy

BEEY Booes Comparbion
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Vil DISPARATE IMPACTS

The adverse impacts described above have fallen and continue 1o fall disparately upon
members of the African-American race, This is illustrated in Table 6 below which compares the
2010 local census data to Jefferson County and Alsbama census data. It is also ilustrated in
Figures 4 and 5 which show the percent Black population in census blocks within 1.0 mile and
6.0 miles. respectively, from the Walter Coke facility.

Table &6
Total ?ﬁ@ﬂi&ﬁ&ﬁ.;ﬁm._?ﬁmmﬁ.ﬁimﬁg_?ﬁm.ﬁmﬁm
within Three Radii of Ex. 6 / Ex. 7(c) - Privacy

Compared to Jefferson County and State of Alabama
{Source: 2010 Census and BIView)

Distance 1.0 Mile 3.0 Mile 6.0 Mile Jgﬁm‘?ﬁ Alabasia
v punty
b 3,880 33.914 169,497 658.466 | 4779736
Population
Pereent
Black 88% 76% 59% 42.0% 26.2%
Population
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Figure 4
Percent Black Population
in Census Blocks (2018 within 1.0 Mile of Walter Coke Facility

&%

b
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Figure 5
Percent Black Population
in Census Blocks (2010) within 1.8, 3.0, and 6.0 Miles of Walter Coke Faeility
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Figure 6 shows the location of the Walter Coke facility in relation to those Census Bock
Groups in Jefferson County having a percent Black or African-American Alone population
greater than the County average (fe., > 42.0%).

Figure 6
Census Block Groups in Jeffersen County, Alabama Greater
than 42.0% Black er African-American Alone (County Average)

ED_002416_00068635-00018





EPA-HQ-2018-010543

Ms. Velveta Golightly-Howell Page 20 March 2, 2015

Figure 7 shows the location of the Walter Coke facility in relation to those Census Bock
Groups in Jefferson County having a percent Black or African-American Alone population
greater than 50.4% (i e, 20% higher than the County average).

Figure 7
Census Block Groups in Jefferson County, Alabama
Greater than 50.4% Black or African-American Alone
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Vil JCDH AUTHORITY

EPA guidance provides that "OCR will accept for processing only those Title VI
complaints that include at least an allegation of a disparate impact concerning the types of
impacts that are relevant under the recipient’s permitting program.” Juterim Guidance at 8; Drafi
Guidonce, 65 Fed. Reg. at 39,678, “In determining the nature of stressors {(e.g., chemicals, noise,
ador) and impacts to be considered, OCR would expect to determine which stressors and impacts
are within the recipient’s authority to consider, as defined by applicable laws and regulations.”
Dwvaft Guidance, 65 Fed. Reg. at 39,678, See id, 65 Fed. Reg. at 39,670, 39.671. Complainants
submit that both the Buerim Guidance and Draft Guidance are wrong as a matter of law on this
point,

40 C.F.R. § 7.30 provides that “[njo person shall . . . be subjected fo discrimination under
any program or activity receiving EPA assistance on the basis of race . . .7 o addition, 40
C.F R. § 7.35(b) provides that “[a] recipient shall not use criteria or methods of administering its
program ot activity which have the effect of subjecting individuals to discrimination because of
their race .. .7 To establish discrimination under these provisions, EPA must find that “first, a
facially neutral policy casts an effect on a statutorily-protected group; second, the effect is
adverse: and finally, the effect is disproportionate.” Sandoval v. Hagan, 197 F.3d 484, 508 (1 1th
Cir. 1999 (citing Elston v. Talladega County Bd. of Edue., 997 F.2d4 1394, 1407 (11th Cir.
1993Y), revs 'd on other grounds, Alexander v. Sandoval, 332105, 275 (2001). In Sandoval, the
Director of the Alabama Department of Public Safety bad imposed an English-only language
requirement for giving driver’s license examinations. Sandoval sued contending that the
requirement violated Title V1 of the Civil Rights Act of 1964, The Court held that Sandoval was
correct — the English-only lanpuage requirement resulted in discrimination based on national
origin because “the inability to drive a car adversely affects individuals in the form of lost
eronomic opportunities, seclal services, and other quality of Tife pursuits.™ Jd. Although these
adverse effects were not within the authority of the Departiment to consider, the Court recognized
them as sufficient to establish disproportionate adverse effects on a group protected by Title VL

As discussed below, JCDH has express authority under the Jefferson County Board of
Health Alr Pollution Control Rules and Regulations to regulate air pollution sources that may
cause odors, emission of particulates, and emission of air toxics. JCDH does not, bowever, have
express authority to address reductions in property values that often occur as a consequence of
industrial operations. Nevertheless, the permits granted by JCDH which authorize the operation
of the Walter Coke facility bave had the disproportionate adverse effect of subjecting persons of
a protected race to reductions in the value of their property. This adverse economic effect is
cognizable under Title VI, notwithstanding EPA’s contrary pronouncements in the Iferim
CGuidance and Drafi Guidance, To hold otherwise would contravene Sandovel and allow the
Roard of Health and similar local agencies to define what is and i1z not actionable discrimination
under Title VI, thereby frustrating the purpose of Title VL
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A, Particulate Emissions

The Jefferson County Department of Health has ample authority to control particulate
erpissions and deposition on buildings and other places and things. For example, Jefferson
County Alr Pollation Control Rules and Regulations, Part 1.13 provides:

Mo person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air guality
standards have been set under Section 1.7.1

“Adr pollution” means “the presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend 1o be, injurious & human health or
welfare, animal or plant life, or property, or would interfere with the enjovment of life or
property throughout the County and in such territories of the County as shall be affected
thereby.” Jelferson County Alr Pollution Control Rules and Regulations, Part 1.3,

An “air contannant”™ is “any solid . . . matter . . ., from whatever source.” Jefferson
County Alr Pollution Control Rules and Regulations, Part 1.3, Total Suspended Particulates
{including particulate matter greater than 10 microns) are among the many alr contaminants
emitted into the air hy Walter Coke. No “ambient air quality standards™ have been set for these
air contaminants under Jefferson County Air Pellution Contrel Rules and Regulations, Section
171

in addition, Jefferson County Air Pollution Control Rules and Regulations, Part 6.2
provides:

6.2 Fugitive Dust.

6.2.1 No person shall cause, suffer, allow, or permif any materials to be
handled, fransported, or stored; or a building, its appurtenances, or 2 road o be
used, constructed, altered, repaired or demolished without taking reasonable
precautions to prevent particulate matfer from becoming airbore, Such
reasonable precautions shall include, but not be limited o, the following:

{a) Use. where possible, of water or chericals for control of dust in the
demolition of existing buildings or structures, construction operations, the grading
of roads or the clearing of land;

(b} Application of asphalt, oil, water, or suitable chemicals on dirt roads,
materials stock piles, and other surfaves which create airborne dust problems; and

{o} Installation and use of hoods, fans, and fabric filters {or other suitable
control devices) to enclose and vent the handling of dust materials. Adequate
containmment methods shall be employed during sandblasting or other sinmlar
operations.
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£.2.2 Visible Emissions Restrictions Beyond Lot Line, Mo person shall
cause or permit the discharge of visible fugitive dust envissions beyvond the lot ling
of the property on which the emissions originste,

In addition, Jefferson County Alr Pollution Conwol Rules and Regulations, Part 6.2.3
provides:

When dust . . . escapels] from a building or equipment in such 2 manner and
amount &8s 1o cause 8 nuisance or o vielate any rule or regulation, the Health
Officer may order that the building or equipment in which processing, handling
and storage are done be tightly closed and ventilated 1n such a way that all air and
gases and air or gas-borne material leaving the building or equipment are treated
by removal or destruction of air contaminants before discharge to the open air,

The foregoing provisions authorize JCDH to require controls on the emission of
particuiate matter.

B, Odor Emissions

JCI3H has ample authority to control odors. For example, Jefferson County Air Pollution
Control Rules and Regulations, Part 1.13 provides:

No person shall permit or cause giv pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air guality
standards have been set under Section 1.7.1

*Adr pollution” means “the presence in the outdoor atmosphers of one or more air
comtaminants in such quantities and duration as are, or tend 10 be, Injurious to human health or
welfare, snimal or plant life, or property, or would interfere with the enjoyment of life or
property throughout the County and in such territories of the County as shall be affected
thereby.” Jefferson County Air Pollution Control Rules and Regulations, Part 1.3,

An “gir contaminant” includes . . . any odor . . . from whatever source.” Jefferson
County Alr Pollution Control Rules and Regulations, Part 1.3, “Odor” s defined in Part 1.3 as
follows:

“Odor” shall mean smells or aromas which are unpleasant fo persons, or which
tend 1o lessen human food and water intske, interfere with sleep, upset appetite,
produce nritation of the upper respiratory tract, or cause symptoms of nauses, or
which by their inherent chemical or physical nature, or method of processing, are,
or may be, detrimental or dangerous to health. Odor and smell are used
interchangeable therein.
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Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:

When . .. edorous matter . . . escape[s] from a building or equipment in such &
manner and amount as 1o cause a nuisance or © violate any rule or regulation, the
Health Otficer may order that the building or equipment in which processing,
handling and storage are done be tightly closed and ventilated in such a way that
all air and gases and air or gas-borne material leaving the building or equipment
are treated by removal or destruction of alr contaminants before discharge to the
OpEn air.

The foregoing provisions authorize JCDH to require controls on the emission of odors.
. Texic Air Contaminants
Jefferson County Air Pollution Control Rules and Regulations, Part 1.13 provides:

MNo person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contarminants for which no ambient air quality
standards have been set under Section 1.7.1

“Air pollution” means “the presence in the putdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to be, injurious to human health or
welfare, animal or plant life, . . . or would inmterfers with the enjoyment of life or property
throughout the County and {o such territories of the County as shall be affected thereby.”
Jefferson County Air Pollution Control Rules and Regulations, Part 1.37

An “air contaminant” is “any solid, liquid, or gaseous matter . . . or any combination
thereof, from whatever source.” Jefferson County Air Pollution Control Rules and Regulations,

any varbmess, including varfances from Part 113, Thus, 2 variance from the prohibition against permitting or
vausing “alr pollution™ in Part 1.13 may only be vonsidered i the nomeriead standards in Section 3.1.7 are not
exeseded. Section 3.1.2 provides:

A varlance will not be tonsidered for approval under any circumstances iF emissions from
the source for which the varianee is petitioned can be shown by computer modeling or ambient
monitoring 1o cause outside the facliity property line any of the Tollowing:

(¢y ihe toxic smission is a carcinogen, an amount equal to or greater than that which
would result in an individual baving more than one (13 in one hundred thousand {100.000) chence
of developing cenver over a lifatime (70 years) of exposore 1o that amount.

Avgordingly, the quantity and duration of toxic alr contaminants that are or tend to be Injurious to human health
inchude those that present & cancer risk that exceeds 1L.OB-0S,
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Part 1.3. Polycyclic Aromatic Compounds, Benzene, Naphthalene, and Arsenic are among the
many toxic air contaminants emitted into the air by Walter Coke. Mo “ambient air quality
standards™ have been set for these air contaminants under Jefferson County Air Pollution Control
Rules and Regulations, Section 1.7.1.

Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:

When dust, fumes, gases, mist, odorous matter, vapors, or any combination
thereof escape from a building or equipment in such 2 manner and amount as to
cause a nuisance or to violate any rule or regulation, the Health Officer may order
that the bullding or equipment in which processing, handling and storage are done
be tightly closed and ventilated in such a way that all air and gases and air or
gas-bormne matenial leaving the building or equipment are treated by removal or
destruction of air contaminants before discharge to the open air.

The foregoing rules authorize JCDH to require controls on toxic air contaminants.
B Soil Contamination

As explained above, Title VIdoes not Hmit the scope of cognizable discrimination to
those adverse effects within the authority of the financial assistance recipient to regulate.
Sandoval v. Hagon, 197 F.3d 484, 508 (1 1th Cir. 1999), revs’d on other grounds, Alexander v.
Sandoval, 332 108,275 {"*ﬂ{}i} in Sandoval, the Court held that the Alabama Department of
Public Safety’s English-only language requirement for motor vehicle license testing resulted in
diserimination based on national origin in violation of Title VI because it adversely affected
ndividuals in the form of lost economic opportunities, social services, and other quality of life
pursuits. Similarly, the operation of the Walter Coke facility, with all its associated emissions of
toxic gir contaminants, has resulted in contamination of soils where members of the Afrfcan-
American race reside in the affected community. JCDH cannot escape its obligation to ensure
that its actions do not have discriminatory effects merely because it does not have authority to
regulate or consider soil contamination.

E. Property values

As explained above, Title V1 and its implementing regulations at 40 C.F.R. Part 7 do not

”iimit the f;cﬁpe of Q{}gﬂizabiﬁ dis&:x‘immaﬁ{m o those adverse effects with;in ﬁm a‘mi‘horiw ef the
1999} rEvS d on m‘?m gmm?dsq xéiexamisr ¥, Smm’awL 5~2 . ‘u 7’7‘@ {”0@1) in Sﬁndﬂmi the
Court held that the Alabama Departiment of Public Safety’s English-only language reguirement
for motor vehicle license testing resulted 1 discrimination hased on national origin in violation
of Title VI because it adversely affected individusls in the form of lost economic opportunities,
social services, and other quality of life pursuits. Similarly, the operation of the Walter Coke
facility, with all its associated emissions of particulates, odors, and toxic air contarninants, has an
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adverse effect on the property values of members of the African-American race in the affecied
community. JCDH cannot escape its obligation to ensure that its actions do not have
discriminatory effects merely because it does not have authority to regulate or consider property
values.

IX. JUSTIFICATION AND LESS DISCRIMINATORY ALTERNATIVES

“If the recipient can neither rebut the initial finding of disparate tmpact nor develop an
acceptable mitigation plan, then the recipient may seek to demonstrate that 1t has a substantial,
legitimate interest that justifies the decision to proceed with the permit notwithstanding the
disparate impact.” Duterim Guidance at 4, “[Thhere must be some articulable value 1o the
recipient [JCDH] in the permitted activity.” Jd. at 11, “The justification must be necessary 1o
meet “a legitimate, important goal integral to [the recipient’s] mission.” Investigative Report for
Title V1 Administrative Complaint File No, 28R-99-R4 31 60. “Even where a substantial,
tegitimate justification is proffered, OCR will nzed 1o consider whether it can be shown that there
is an alternative that would satisfy the stated interest while eliminating or raitigating the disparate
impact.” Jmerim Guidance at 4. “Facially-neutral policies or practices that result in
diseriminatory effects violate EPA’s Title VI regulations urdess it is shown that they are justified
and that there is no less discriminatory allernative.” Jd. at 2 (footnote omitted). “[M]erely
demonstrating that the permit complies with applicable environmental regulations will not
ordinarily be considered a substantial, legitimate justification.™ Jd. at 11. And, “[ilf a less
discriminatory alternative is practicable, then the recipient must implement it to avoid a finding
of noncompliance with the regulations.” Jd.

The purpose of the Jefforson County Air Pollution Control Rules and Regulations
administered by JCDH is “to achieve and maintain such levels of air guality as will protect
human health and safety, and 1o the greatest degree practicable, prevent injury to plant and
animal life and property, foster the comfort and convenience of the people, promeote the social
development of Jefferson County and facilitate the enjoyment of the natural attractions of this
County.” Jetferson County Adr Pollution Control Rules and Regulations § 1.1.1. While the
issuance of Major Source Operating Permit No, 4-07-0355-03 may be intended to achieve this
legitimate and important goal, it does not justify disparate adverse impacts. Indeed, “[mlerely
demounstrating that the permit complies with applicable environmental regulations will not
ordinarily be considered a substantial, legitimate justification [for disparate adverse impacts),
Rather, there must be some articulable value 1o the recipient in the permitted sctivity.” Inferim
Guidance at 11, 1t is not Bkely that JCDH can show that the operation of the Walter Coke
facility provides some articulable value to JCDH.

X JOCDH'S ASSURANCES AND DEFENSES
With each application for EPA financial assistance, JCDH is required to provide

assurances that it “will comply with the requirements of " 40 C.F R, Part 7 implementing Title V1.
40 CER. § 7.80(a)(1). See Standard Form 4248 (“As the duly authorized representative of the
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applicant, I certify that the applicant: * * * Will comply with all Federal statntes relating to
nondiscrimination. These include but are not Himited to: (8) Title VI of the Civil Rights Actof
1964 (P.1. 88-352) which prohibits discrimination on the basis of race, color or national origin; .
"} Beginning January 23, 2013, EPA has required that grant recipients agree to the following
additional grant condition:

In accepting this assistance agreement, the recipient acknowledges it has an
affirmative obligation to implement effective Title VI complance programs and
ensure that its aetions do not involve discriminatory treatment and do not have
discriminatory effects even when facially neutral. The recipient must be prepared
to demonstrate to EPA that such compliance programs exist and are being
implerented or to otherwise demonstrate how it is meeting its Title V1
ohligations.'?

As mentioned above, 40 C.F. R § 7.35(b) prohibits JCDH from using eriteria or methods
of administering its program(s} in a manner which has the effect of subjecting individuals o
discrimination on the basis of race. JCDH may claim that it {s3uss permits in accordance with
the Jefferson County Alr Pollution Control Rules and Regulations without regard to the racial
composition of any impacted communities. Such a claim is, in essence, g claim that JCDHs
permitting actions do not inlestionally have adverse impaets on racial minorities. While this may
be so, it fails o recognize JODH's obligation under Title Vito avoid unintentional
diseriminatory effects. “Frequently, discrimination resulls from policies and practices that are
neutral on their face, but have the effect of discriminating. Facially-neutral policies or practices
that result in discriminatory effects violate EPA’s Title VI regulations unless it is shown that they
are justified and that there is no less discriminatory alternative.” Interim Guidance ar 2 (foomote
omitted),

JCDH may also claim that 1t issues permits in accordance with the Jefferson County Alr
Pollution Control Rules and Regulations (Meriteria”™) and therehy ensures that no adverse impacts
will occur. However, compliance with environmental regulations 15 not prima focie evidence of
the absence of adverse disparate impacts.'’ “EPA believes that presuming compliance with civil

W JCDH does not have a Title VI compliance program. This omission wartants a post-award compliance
review pursiant to 40 CFR. § 7.0 85E) The OCR may periodically conduct compliance reviews of any recipient's
programs or activities receiving EPA assistance, including the request of data and information, und may conduet
ar-sHe revisws when i bas reason to beliove thet disorimbation may be otowring {n such programs or activities.™.

U OBPACs Degft Title VI Guidance Documents Ouestions and Answers states:
i3 Ploes complianve with existing Federal and state epvironmental regulations constitute

complisnce with Tide V17
A reciprent’s Thie VI obligation exists independent from Federal or state environmental

laws governing fts permitting program, Recipieats sy have policles and practices that
foontinged..)
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rights laws wherever there is compliance with environmental health-based thresholds may not
give sufficient consideration to other factors that could also adversely impact human health,”
Draft Policy Papers Released for Public Commeni: Title VI of the Civil Rights 4ot of 1964:
Adversity and Compliance With Environmenial Health-Based Thresholds, and Role of
Complainants and Recipients in the Title VI Complaints and Resolution Process, 78 Fed. Reg.
24,740, 24,742 (Apr. 26, 2013}, For example, “the existence of hot spots, cumulative impacts,
the presence of particularly sensitive populations that were not considered in the establishment of
the health-based standard, misapplication of environmental standards, or the existence of
site-specific data demonstrating an adverse impact despite complisnce with the health-based
threshold"™ may have to be considered in determining whether an adverse disparate impact exists.
Id Inthis regard, the EPA Office of Civil Rights should take notice of these facts: (1) JCDH did
not evaluate the cumulative impacts of toxic emissions from multiple air pollution sources when
it issued ’»id}or Source Operating Permit No. 4-07-0335-03;% (2) ICDH did not evaluate whether
the emissions authorized by Major Source Operating Permit No. 4-07-0355-03 will cause *the
presence in the outdoor atmosphere of one or more air contaminants in such guantities and
duration as are, or tend to be, injurious to human health or welfare, animal or plant life, or
property, or would interfere with the enjoyment of life or property throughout the County and in
such territories of the County as shall be affected thereby;™ (3) JCDH did not evaluate whether
the emissions authorized by Major Source Operating Permit No. 4-07-0355-03 will include a
carcinpgen in an amount equal to or greater than that which would result in an individual having
more than one in one hundred thousand (1 in 100,000) chance of developing cancer over a
lifetime (70 vears) of exposure to that amount;" (4) the emission limitations on hazardous air
pollutants in Major Source Operating Permit No, 4-07-0355-03 {(and EPA s NESHAP: for Coke

My sontinged)
are compliant with Federal or state regulations but that have distriminatory effects {such
as an adverse disparate iropact) on certsin populations based on race, color, or national
origin, and am therefors noncompliant with Title V1

Id. at 4,
? Ser discussion at o4 supen and Figures 2and ¥ suprg and Howanit, Jason (3014, Feb. 243, Tirde V

Operating Peravit Evaluation Wafter Coke, Ing. {Coke By-Products Plarm, Unlities Plant, ond Wastewster Tremiment
Ps’afxz) available at

Inaddition, the EPA has :di‘.ﬁ{i fied numersus pawu as E’Qteni;&ﬁ‘{ Responsible Parties (PRPs)
1‘{}? air deposition of toxics resuliing i soil ; in Falemont, Collegeville, and Harriman Pk,

¥ Ree Sefferson County Alr Pollution Contred Rudes and Regulations, Part 1.3 and Part 113 and Howanitz,
Tason (2014, Feb, 24), Titde ¥ Operating Permit Evaduation « Walter Coke, Ine. (Coke By-Products Plant, Usilitiex
water Treatment Plaow) aepiloble ar)

b Seen. ® supra and Howanltz, Jason (2014, Feb, 24), Title V Opsrating Permit Evaluation - Walter
Coke, Ine (Coke Be-Froducts Plape, Usilitier Plow, and Wastewater Treatmert Plavdy avatloble
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Ovens and Coke Batteries) are technology-based standards (largely work practice standards and
visible and opacity emission lmitations) rather than health-based standards; (5) Major Source
Cperating Permit No. 4-07-0355-03 does not impose any numerical emission limitations on
Benzene, Naphthalene or Arsenic and does not require that Walter Coke perform regular ambient
maonitoring of air toxies; (6) JCIDH has not measured emissions of air toxics from Walter Coke
and instead, relies on emission estimates provided by Walter Coke;™ and (73 JCDH bas not
investigated the presence of populations that may be particularly sensitive to the emissions of
Wal‘iﬁr Coke, such as persons with respiratory illnesses (e.g., Asthma and COPD) and pregnant
women and newborns. '*

X1 TIMELIMNESS OF COMPLAINT

40 CER. § 7.120(b)2) requires that a complaint alleging discrimination under a
program of activity receiving EPA financial assistance must be filed within 180 days after the
alleged discriminatory act. The issuance of Major Source Operating Permit No, 4-07-0355-03 by
JCDH to Walter Coke, Inc., occurred on October 3, 2014, The 180 day limitations period ends
April 1, 2015, This complaint was sent by overnight delivery to the above address {provided by
OCR Y on Mareh 2, 2015,

Kl PENDING ADMINISTRATIVE REVIEWS

In cerfain circumstances, EPA may decide that a complaint will be “closed” because a
pending administrative review “could affect the circumstances surrounding the complaint and
any investigation that OCR may conduct.” In such cases, EPA “may waive the 180 day filing
time limit if the complaint is filed within 2 reasonable time period after the conclusion of the
administrative appeal process. Generally, that reasonable time period will be no more than 60
calendar days.” Drafi Guidance, 65 Fed. Reg. at 39,673

A. Board of Health Review of Major Source Qperating Permit No., 4-07-0355.43

Pursuant to Jefferson County Board of Health Adr Pollution Control Rules and
Regulations, § 12.4.1, any person aggrieved (Le., adversely affected) by the issuance of an air

5 Emission eatimates are notoriously inaccurate, As aresult of DIAL testing, it was determined that the
?omwméﬂ (’ﬁ&; Cem fmﬂm was smitting 9{3 § tons/year of ’{ﬁanmm rather than the 10 wns,;yxar a‘iatma::i by a

ions than they actual

L.
Seen. § supra.
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pollution permit by the JCOH may request a hearing to contest such permit before the Jefferson
County Board of Health within no more than 30 days afier issuance of the permit. Thereafter,
persons aggrieved by the issuance of an air pollution permit are {foreclosed from seeking review
by the Board of Health, On October 31, 2014, GASP, and only GASP, filed a timely Request for
Hearing with the Jefferson County Board of Health seeking to have Major Source Operating
Permit No, 4-07-0355-03 disapproved. See GASP Requf:st f@r Hemng (zmg&zhfe at

i, All other aggmwd persons, mchuding all other Cgmplamams named h&rem, are fmeci@sc@
from secking review of Major Source Operating Permit No. 4-07-03355-03 by the Board of
Health because of the time bar in § 12.4.1. The Board is only empowered to determine whether
JCDH issued Major Sowrce Operating Permit No. 4-07-0355-03 in compliance with the Jefferson
County Board of Health Air Pollution Control Rules and Regulations. It is not empowered to
determine whether the permit results in discriminatory impadcts or violates Title VI, A motionto
dismiss the GASP Request for Hearing was filed by the Jefferson County Department of Health
Air Pollution Control Program and remains pending. In the meantime, Major Source Operating
Permit No. 4-07-0355-03 is effective as issued and emissions from the Walter Coke factlity
continue.

B. EPA Review of Major Source Operating Permit No, 4-07-0081-63

Pursuant to Clean Atr Act § 505(b)(1), 42 UB.C. § 7661d(0){(1), and 40 CFR. §
70.8(c)1), EPA iz authorized to theﬁit to a proposed Tzﬂe V permit within 45 days after receipt
of the proposed permif from the permitting authority. I EPA does not object within this 45-day
review period, any person may, within 60 days afler the expiration of the 45-day review period,
petition EPA to object. Clean Air Act § 305(b)2), 42 UB.C. § 7661d(1)(2), and 40 CF.R. §
T0.8(d). Thereafter, all persons are foreclosed from petitioning EPA 1o object. Un December 8,
2014, GASP, and only GASP, timely filed a petition with EPA requesting that it object to the
issuance of M&jﬁr b@mw {}pcmtmg Pmmt \f@ 4 (}’7 833‘§~€}’% ‘ige {IAQP ?et;im for Objection
zimzizzb?é’ '

i e . Al other persons, inclu dmg all other {fompimmﬁis named h@mm are
foreclosed fmm filing such a petition because of the time bar in Clean Air Act § 505(b¥2), 42
U.S.C 3 76614(b)2), and 40 C.F.R, § 70.8(d). EPA is only empowered to determine whether
JCDH issued Major Source Operating Permit No. 4-07-0355-03 in compliance with the
requirements of the Clean Air Act. EPA is not empowered to object to the permit because the
permit results 1n discriminatory impaets or violates Title VI The GASP petition remaing
pending. In the meantime, Major Source Operating Permit No, 4-07-0355-03 is effective as
issued and emissions from the Walter Coke facility continue.

L EPA Assessment, Ramoval and NPL Listing Actions te Address
Contaminated Soils af “35th Avenue Site”

Assessment Action: From November 2012 until June 2013, the EPA collected soil
samples from approximately 1,100 residential properties in {Nﬂﬁegm ithe, Fairmont and Harriman
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Park. These communities are the closest to the Walter Coke facility. Approximately 350
properties were found to contain concentrations of Benzo(ajpyrene TEQ » 1.5 mg/ky and
inorganic Arsenie »37.0 mg/ke.

Removal Action: EPA chose a cleanup level for Benzo(apyrene TEQ at a concentration
of 1.5 mg/kg. According to EPA’s Regional Screening Level Caleulator
, ), this concentration in residential soil
pm%m% a cancer risk level s:}f 9.8E-05, EPA chose a cleanup level for inorganic Arsenic at 37.0
mglkg. According to EPA’s Regional Screening Level Caleulator, this concentration in
residential sofl presents a cancer risk level of §.53E-05 and a hazard quotient of 1.09E-01 (adult)
and 1.08E-00 (child). The Superfund Removal Program began Phase 1 of the soi) removal
activities in mid-February 2014, Approximately 50 properties were addressed in Phase 1. Phase
1 of the soil removal activities is currently underway. Approximately 40 properties will be
addressed in Phase I As of October 2014, 67 properties had been remediated in both Phases |
and 1. Walter Coke, Inc, has been identified by EPA as g Potentially Responsible Party.

s

NPL Listing: On September 22, 2014, EPA proposed that the 35th Avenue Site be listed
on the National Priorities List under the Comprehensive Environmental Response,
Compensation, and Liahility Act for soil contamination by Benzof{a)Pyrene and Arsenic in the
Harriman Park, Collegeville and Fairmont communities of Birmingham. 79 Fed. Reg. 56,538
(Sep. 22, 2014}

i, Severance

None of the Complainants named herein are parties o any of the ahove-deseribed
administrafive review proceedings, except GASP. 1t is clear from the Draft Guidance that EPA
intends for this abstention policy to apply only to complainants who are participating in an
administrative review proceeding. Draft Guidance, 65 Fed. Reg. at 39,673 {“This will
grcourage complainants 1o exhaust available administrative remedies available under the
recipient’s permit appeal process and foster sarly resolution of Title VI issues.”) (emphasis
added). The abstention policy does not require that any complainants exhaust available
administrative remedies. I complainants do not pursue, or are foreclosed from pursuing,
available administrative remedies, the terms of Major Source Operating Permit No. 4-07-0355-
03 are final. To the extent that EPA determines that abstention is gppropriate because GASP is
participating in administrafive review proceedings, all Complainants named herein request that
EPA sever GASP from this Complaint and not abstain from processing this Complaint as to the
other Complainants,

X1l REQUEST

Based upon the foregomg, Complainants request that the US. Environmental Protection
Agency - Office of Civil Rights accept this Complaint and conduct an investigation to determine
whether JCDH violated Title VI of the Civil Rights Act of 1964, 42 11.8.C. § 2000d to 20004-7,
and 40 C.F.R. Part 7 in the issuance (renewal) of Major Source Operating Permit No. 4-07-03585-
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03 on October 3, 2014, I a violation is found and JCDH is unable to demonstrate a substantial,
legitimate justification for its action and to veluntarily implerment a less discriminatory
alternative that is practicable, Complainants firther petition the EPA to initiate proceedings to
deny, annul, suspend, or terminate EPA financial assistance to JCDH, and afler the conelusion of
those proceedings, deny, annul, or terminate FPA financial assistance to JCDH,

Sincerely,

David A, Ludder
Attorney for Complainants
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 9/26/2016 12:49:47 PM

To: Covington, Jeryl [Covington.Jeryl@epa.gov]
Subject: Retaliation {(my work from 2007)
Attachments:

Deliberative Process / Ex. 5

Helena Wooden-Aguilar
Director
Resource Management Staff
Office of Criminal Enforcement, Forensics and Training
US Environmental Protection Agency
_.202-564-0792 (office) .
. Personal Phone / Ex. 6 |
TWooden-aaular helena i ena. g0y
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 5/6/2015 2:44:05 PM

To: Martinez, Brittany [Martinez.Brittany@epa.gov]

CC: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: RE: UPI

Attachments: | Deliberative Process /Ex. 5

Here are my thoughts. | am also attaching a letter that | thought was finalized. | think we can use this as cite for
footnote #6.

Helena

From: Martinez, Brittany

Sent: Wednesday, April 15, 2015 5:49 PM
To: Wooden-Aguilar, Helena

Cc: Gsell, Alyssa

Subject: FW: UPI

Phave responded or at least attempted to respond to the last comments in the dismissal letter. Please review and
provide your comments. Once, reviewed | believe this will be sent to lulia.

From: Gsell, Alyssa

Sent: Monday, April 13, 2015 2:00 PM
To: Martinez, Brittany

Subject: Fw: UPI

Brittany --

Here is the draft we just discussed. Call me with any questions/comments.
THanks.

Alyssa
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 3/20/2015 3:18:35 PM

To: Keeler, Katsumi [Keeler.Katsumi@epa.gov]
CC: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: . -
Deliberative Process [ Ex. 5
Attachments: ity

Deliberative Process / Ex. 5

Importance: High

Katsumi-

Not sure if you saw Jerett's files on the share drive for this case. There is a draft IP so you don't
have to start from scratch.

Helena

Your message is ready to be sent with the following file or Tink attachments:

pdf

Deliberative Process / Ex. 5

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving certain types
of file attachments. Check your e-mail security settings to determine how attachments are handled.
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Message

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]

Sent: 8/8/2013 6:29:35 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

CC: Stein, Jonathan [Stein.Jonathan@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]
Subject: LEP Training for ASPCRO

Attachments: | Deliberative Process / Ex. 5

Helena
Attached you will find the LEP Training for ASPCRO.

Deliberative Process / Ex. 5

FYI: The training will be on August Z1 at 8:00AM. We have to submit the training to ASPCRO by August 16.
Thanks and Tet me know

waleska Nieves-Munoz
Environmental Scientist
office of Civil Rights/ Title 6

202-564-7103
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10A6RC81887B0-HAWODD]

Sent: 7/9/2014 5:36:00 PM

To: Johnson, Ken [Johnson.Ken@epa.gov]

Subject: IRE: EPA OCR DOCUMENT FORMAT

Attachments: | Deliberative Process / Ex. 5

Samples....

From: Johnson, Ken

Sent: Wednesday, July 09, 2014 10:25 AM
To: Wooden-Aguilar, Helena

Subject: EPA OCR DOCUMENT FORMAT

Hi Helena,

I hope that you are feeling better. It would be great if you could send me, in Word, documents that are formatted in
EPA OCR’s style, that | could duplicate and revise and make into the Tool Kit.

Thanks much,
Ken
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 11/4/2013 2:07:45PM

To: Helena Wooden- Agmlar. Personal Email / Ex. 6 |

Subject: Fw: Draft Options Paper for Vicki (Responding to LDAF) **For Review**
Attachments: |

Deliberative Process / Ex. 5

From: Martinez, Brittany

Sent: Friday, November 01, 2013 6:18:59 PM

To: Wooden-Aguilar, Helena

Subject: RE: Draft Options Paper for Vicki {Responding to LDAF) **For Review**

From: Wooden-Aguilar, Helena

Sent: Friday, November 01, 2013 2:32 PM

To: Martinez, Brittany

Subject: RE: Draft Options Paper for Vicki (Responding to LDAF) **For Review**

My edits,

Helena Wooden-Aguilar
Acting Deputy Director
Office of Civil Rights - US EPA
202-564-0792

. ! Personal Phone / Ex. 6 i '

wooden-aguilar. helena@epa gov

From: Martinez, Brittany

Sent: Thursday, October 31, 2013 10:05 AM

To: Wooden-Aguilar, Helena

Subject: Draft Options Paper for Vicki (Responding to LDAF) **For Review**

Helena-
Per yesterday’s instructions, | have drafted an options paper and kept it down to 2 pages.

Brittany Martinez

Office of Civil Rights
External Compliance Team
voice-{202) 564-0727

fax- (202) 566-0630
martinez.brittany@epa.gov
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 11/13/2014 5:00:14 PM

To: Colaizzi, fennifer C. [Colaizzi.Jlennifer@epa.gov]

CC: Jonathan Stein (stein.jonathan@epa.gov) [stein_jonathan @epa.gov]

Subject: FW: Daily Wrap: Thursday: 11/06/2014

Attachments: | Deliberative Process / Ex. 5
Jennifer

Pam resending the Title V1 101,

Helena

From: Wooden-Aguilar, Helena

Sent: Friday, November 07, 2014 4:29 PM

To: Colaizzi, Jennifer C.

Subject: RE: Daily Wrap: Thursday: 11/06/2014

From: Colaizzi, Jennifer C.

Sent: Friday, November 07, 2014 8:32 AM

To: Wooden-Aguilar, Helena

Subject: RE: Daily Wrap: Thursday: 11/06/2014

Helena:

{ walked through the office spaces and said hi earlier in the week., Would you like me to stop by? Did vou send me Title
Y¥1101?

Cheers,

Jen

From: Wooden-Aguilar, Helena

Sent: Thursday, November 06, 2014 5:02 PM
To: Colaizzi, Jennifer C.

Subject: Re: Daily Wrap: Thursday: 11/06/2014

Hi
Did you stop by today?
Helena

Helena Wooden-Aguilar
Assistant Director

External Civil Rights - US EPA
202-564-0792 (office)

. Personal Phone / Ex. 6 |
wooden-aguilar helena@epa.cov
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On Nov 6, 2014, at 3:59 PM, "Colaizzi, Jennifer C." <Colaizzi Jennifer@epa.gov> wrote:

Deliberative Process / Ex. 5
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 4/23/2013 3:15:54 PM

To: Evans, Carlos [Evans.Carlos@epa.gov]
Subject: _RE: Draft E-mail and Questions
Attachments: i Deliberative Process / Ex. 5

Here are my sdits.

From: Evans, Carlos

Sent: Monday, April 22, 2013 1:27 PM
To: Wooden-Aguilar, Helena

Subject: Draft E-mail and Questions

Hi Helena. Please take a look at the attached draft e-mail and questions. Let me know what you think.

Carlos R. Evans

Attorney-Advisor

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code 2273A

Washington, DC 20460

(202) 564-6331

The preceding message (including any attachments) contains information that may be confidential, be protected by
attorney work-product, attorney-client or other applicable privileges and may be exempt from disclosure under applicable
law. It is intended to be conveyed only to the named recipient(s). If you received this message in error or if you are not
the intended recipient, please notify the sender and delete the message from your system. Any use, dissemination,
distribution or reproduction of this message by unintended recipients is not authorized and may be unlawful.
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 1/3/2013 6:02:42 PM

To: CN=Joann Asami/OU=R9/0=USEPA/C=US@EPA

CC: Stein, Jonathan [Stein.Jonathan@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]; Jefferson, Tricia

[efferson.Tricia@epa.gov]

Subject: Fw: For Your Review - Draft Salinas Valley Partial Acceptance Letter

Attachments: Deliberative Process / Ex. 5
Hello Joann-

[ am not sure if this is your last week or if you have already left but | wanted to send this note o you regarding this
complaint. Ex. 5 - Deliberative/Attorney-Client

i Ex. 5 - Deliberative/Attorney-Client :

Helena

Helena Wooden-Aguilar

External Civil Rights - Assistant Director
US EPA - Office of Civil Rights
202-564-0792 (work)

Personal Phone / EX. 6 |

- Forwarded by Helena Wooden-Aguilar/DC/USEPA/IS on 01/03/2013 01:00 PM -

Fro Jonathan Stein/DC/USEPA/US

Tor Helena Wooden-Aguilar/DC/USEPA/US@EPA

Date 12/19/2012 05:13 PM

Subach Re: Fw: For Your Review - Draft Salinas Valley Partial Acceptance Letter

Ex. 5 - Deliberative/Attorney-Client
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Deliberative Process / Ex. 5

Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S. Environmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, N.W.

Mail Code 1201A

Washington, DC 20460

202/564-2088
Stein.Jonathan@epa.gov

Fromy Helena Wooden-Aguilar/DC/USEPA/US

Tor Jonathan Stein/DC/USEPA/US@EPA
Date: 12/19/2012 04:47 PM
Fw: For Your Review - Draft Salinas Valley Partial Acceptance Letter

Helena Wooden-Aguilar

External Civil Rights - Assistant Director
US EPA - Office of Civil Rights
202-564-0792 (work)

Personal Phone / Ex. 6 E

- Forwarded by Helena Wooden-Aguilar/DC/USERA/US on 12/19/2012 04:47 PM e

From Joann Asami/R9/USEPA/US

T Helena Wooden-Aguilar/DC/USEPA/US@EPA

Date: 12/13/2012 11:53 AM

Subiect: Re: For Your Review - Draft Salinas Valley Partial Acceptance Letter

hi
Ex. 5 - Deliberative/Attorney-Client ;

Ex. 5 - Deliberative/Attorney-Client ;
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Asamblea de Poder Popular de Gonzales; COMPLAINT UNDER TITLE VI OF
Ex. 6/ Ex. 7(c) - Privacy THE CIVIL RIGHTS ACT OF 1964,
42 U.S.C. §2000d
40 C.F.R, Part 7
Complainants,
V.
Salinas Valley Solid Waste Authority,
Respondents.
I. INTRODUCTION

This is a civil rights complaint by Asamblea de Poder Popular de Gonzales (hereinafter
“Asamblea,”) a community organization in Gonzales, California, and by Gonzales residents
Ex. 6 / Ex. 7(c) - Privacy _under Title VI of the Civil Rights Act of
1964 against the Salinas Valley Solid Waste Authority (“SVSWA”) for discriminating against

Latinos/Hispanics (“Latinos™) and Spanish speakers based on race, national origin, and ethnic

group identification.

As arecipient of federal financial assistance, SVSWA is subject to Title VI of the Civil
Rights Act and its prohibition against discrimination.

Gonzales is a predominantly Latino/Hispanic, Spanish-speaking community --
approximately 88.1 percent of residents are Latino/Hispanic (“Latino”), and 74.6 percent speak
Spanish at home; of the Spanish speakers, approximately 54.5 percent spoke English less than
“very well” and 25.8 percent did not speak English at all. Approximately 39.1 percent of
residents are foreign born, of whom 95 percent are Spanish speakers; of the foreign-born Spanish
speakers, 89.8 percent speak English “less than very well” and 47.2 percent speak English “not at
all”.

Complainants allege that SVSWA violated the Title VI prohibition on discrimination

because:

1 Title VI of the Civil Rights Act of 1964 provides: “No person in the United States shall, on the ground of race,
color, or national origin be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. §2000d.
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A. SVSWA’s decision to select Gonzales, without adequate consultation with its
residents, as the site of a proposed “conversion technology” facility, and to select
Plasco’s plasma arc gasification waste incineration project for advanced stages of
consideration, has had and continues to have discriminatory and adverse impacts on
Latinos because the project would emit hazardous and criteria air pollutants into the
environment of Gonzales, a predominantly Latino community, as well as have other
significant negative impacts;

B. SVSWA acted intentionally to create this adverse impact on Latinos in Gonzales,
because it acted improperly to assure selection of the Plasco project, including
through systematically limiting public notification and comment in violation of civil
rights and public notice requirements, providing or facilitating misinformation about
the project, failing to adequately consider or intentionally ignoring negative
information about the health and environmental effects of the project, and exercising
bias in favor of Plasco; and

C. SVSWA unlawfully and intentionally discriminated against, and continues to
discriminate against, Latino and Spanish-speaking residents of Gonzales, through
implementation of discriminatory procedures, including in the site selection,
technology review, and the CEQA Environmental Review Process, which resulted in

and continues to result in unequal access to participation.

The SVSWA’s actions had and continue to have discriminatory impact on Latinos and
Spanish speakers, as well as constitute intentional discrimination against them — both grounds
for Title VI action.

These actions exacerbate disproportionate adverse impact on Gonzales residents that
already exists due to the fact that Gonzales, despite being a small community of only around
8187 residents, have been forced to bear an excessive and disproportionate share of the region’s

environmental dangers and contamination by hosting the Johnson Canyon Landfill and a
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hazardous waste collection facility. This has already resulted and continues to result in emission
of hazardous pollutants and particulates in the air from diesel trucks, air and land emissions from
the landfill, and threats to the groundwater.

Residents will be forced to bear an even greater proportion of this burden if the
SVSWA’s proposal to have the Canadian company Plasco build a plasma arc gasification
garbage plant in Gonzales is implemented. The project is based on a dangerous, experimental
technology that would emit a wide range of hazardous and criteria pollutants into the
environment of Gonzales and would result in regional waste disposal continuing in Gonzales for

decades to come.

II. THE COMPLAINANTS
Complainant Asamblea de Poder Popular de Gonzales (“Asamblea”) is an unincorporated
association of residents in Gonzales, California. Asamblea advocates for the well-being of the
community, including environmental health and justice. Founded in 2006, its mission is to
“Work to better the health and well-being of the farmworkers, their families, and the
communities where they reside, through development of leadership and formation of strategic

alliances.””

Complainant} EX. 6 / EX. 7(c) - Privacy :are Latina residents of Gonzales.

Asamblea and other residents of Gonzales have been concerned about waste disposal and
other projects within Gonzales that impact their health and environment. They have deep
concerns about the SVSWA selection of Gonzales as the site for a new waste management

facility based on “conversion technology”, and approval for advanced consideration of the

* Spanish Original of Asamblea’s mission: “Trabajando para mejorar la salud y el bicnestar de los campesinos, sus
familias y las comunidades donde residen por medio del desarrollo de liderazgo v la formacion del alianzas
estrategicas.”
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Plasco plasma arc gasification waste incineration proposal. They are concerned both about the
health and other threats posed by the proposed facility, and by the systematic exclusion of
Latino, Spanish-speaking residents from meaningful participation in the decision-making
process.

Asamblea and many other Gonzales residents only learned of the plasma arc garbage
plant proposed for their community in late 2010 from Greenaction for Health and Environmental
Justice (“Greenaction), a non-profit organization whose volunteers and staft conducted outreach
in Gonzales to alert residents of the SVSWA consideration of the proposed Plasco project and
the fact that SVSWA picked Gonzales for the project. Since learning of the Plasco plasma arc
gasification project, Asamblea and its members, as well as other Latino residents of Gonzales,
have sought to participate in the decision-making process but have been systematically denied
full and equal access by SVSWA to public participation opportunities.

Complainant Asamblea de Poder Popular de Gonzales brings this Civil Rights Complaint

on behalf of its membership who are Latino residents of the City of Gonzales, located in Salinas

Valley, within Monterey County, California. Gonzales residents ! Ex. 6 / Ex. 7(c) - Privacy :join

in the civil rights complaint as Latino residents who have been disproportionately harmed and

discriminated against by SVSWA in this process.

IIl. THE SALINAS VALLEY SOLID WASTE AUTHORITY
The Salinas Valley Solid Waste Authority (SVSWA) is “a joint powers agency made up
of the following local governments: Monterey County (eastern half of the unincorporated
county), and the cities of Gonzales, Greenfield, King City, Salinas, and Soledad.” 3 1t is the
agency responsible for solid waste disposal of these local governments.”
The SVSWA is the government agency responsible for the discriminatory actions which
are the subject of this complaint — it picked the Johnson Canyon Landfill immediately adjacent to

Gonzales as the location for the proposed project, selected the Plasco project for advanced

3 SVSWA website, accessed February 14, 2012, at http://svswa.org/about.cfm
41d.
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consideration in Gonzales, serves as the lead agency for the project, and is conducting the
administrative processes which have denied Latinos and Spanish speakers equality of
opportunity to participate in the decision-making processes.

SVSWA has a Board of Directors which consists of nine elected officials, only one of
whom is from Gonzales, compared to three officials from the City of Salinas and two members
from the County of Monterey.” It has a staff that is headed by Executive Director Patrick
Matthews; its administrative offices are located in Salinas.’

The SVSWA is subject to Title VI of the Civil Rights Act which applies to “any program
or activity receiving federal financial assistance”, because the SVSWA receives federal financial
assistance. For instance, SVSWA receives federal financial assistance. For instance, the SVSWA
received $66,000 from U.S. Department of Agriculture (USDA) for the period September 27,
2011 to September 14, 2013, and $35,000 worth of technical assistance from U.S.

Environmental Protection Agency (USEPA). ’

IV. RIPENESS

This complaint is timely filed because the SVSWA’s pattern and practice of
discrimination against Gonzales residents is ongoing, including discriminatory actions that took
place on February 22, 2012 at the SVSWA Scoping Meeting,

Among its most recent actions, the SVSWA discriminated against Latinos and Spanish
speakers in preparation for and during a highly controversial CEQA scoping meeting held on
February 22, 2012 to take public comment on the “Initial Study” for the Environmental Impact
Report planned for the Plasco project. At that meeting, SVSWA violated the civil rights of
Latino and Spanish-speaking residents by acts including:

= Failing to translate key documents into Spanish (including the Initial Study on the project

> SVSWA website, “Board of Directors”, last accessed February 15, 2012, available at
http://svswa.org/board of directors.cfin.
¢ SVSWA website, “Contact Us™, at http://www.svswa.org/contact.cfm, last accessed February 14, 2012.

7 See Exhibit 1. “Summary of Current & Previous State and Federal Grants as of February 20127, received from the
Salinas Valley Solid Waste Authority on 2 February 2012 in response to a California Records Act Request by
Greenaction.

ED_002416_00066169-00005





EPA-HQ-2018-010543

that would provide the basis for the EIR and CEQA process, and is the basis for comments
during the 30 day public comment period);

s Giving unequal notice to Spanish and English speakers (including that SVSWA excluded
Spanish speakers from the initial notice for the February 22, 2012 scoping meeting, so that
they eventually were notified only 1 week before the meeting, compared to English
speaking residents who received notice over two and a half weeks prior to the meeting,
and Plasco who received over one month prior notice),

= Refusing to provide adequate interpretation services between English and Spanish, by first
failing to provide sufficient numbers of interpretation headsets for simultaneous
translation, and subsequently, after agreeing at the beginning of the meeting to provide
consecutive translation, repeatedly refusing to do so.

= Appearing to not intend to receive or record comments by Latino Spanish speakers on an
equal basis as English speakers at the scoping meeting, as the meeting was conducted in
English and was initially set up to provide only English to Spanish interpretation, and not
Spanish to English interpretation, even though key officials including Patrick Matthews,
Executive Director of SVSWA and the court reporter who was transcribing the
proceeding, did not speak Spanish.

s  Knowingly scheduling the scoping meeting on Ash Wednesday, the beginning of Lent,
very important religious observances in a town where the majority of residents are
Catholic, and the fact that the time of the scoping meeting (6:30pm) was in direct conflict

with religious services in Gonzales (5:30 and 7:00 pm.)

These process and notification defects had adverse discriminatory impact against Latinos
and Spanish speakers, making it impossible for Spanish speaking residents of Gonzales to
meaningfully participate in the February 22, 2012 meeting. Many were so outraged that
approximately 100 out of 120 residents walked out of the meeting. This constitutes

discriminatory acts prohibited by Title VI, undertaken within the statutory period.
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Other violations will be detailed in the next sections.

V. STATEMENT OF FACTS

A. The Community

Gonzales is a small city located in Salinas Valley within Monterey County, California.
According to the 2010 U.S. Census, there are approximately 8187 residents, 88.1 percent of
whom are Hispanic or Latino, with 84.3 percent being of Mexican heritage.® According to the
2006-2010 American Community Survey S-year estimates, a vast majority of residents are
Spanish speakers - 74.6 percent of residents speak Spanish at home’; of these persons, 54.5
percent spoke English “less than ‘very well’ ”, and 25.8 percent spoke English “not at all”. *°
Thus approximately 40.6 percent of the total population of Gonzales were Spanish speakers who
spoke English less than “very well”, and 19.2 percent of the total population of Gonzales were
Spanish speakers who did not speak English at all."!

39.1 percent of the residents in Gonzales are foreign born."? Of the foreign born,
approximately 95 percent are Spanish speakers, and of them, approximately 89.8 percent speaks

English less than “very well” and 47.2 percent speaks English “not at all”."* Thus of all foreign-

¥ U.S. Census Bureau, “Profile of General Population and Housing Characteristics: 2010 for Gonzales City,
California, from

http:/factfinder2 census.gov/faces/tableservices/isf/pages/productview. xhtml?pid=DEC _10_DP DPDP1&prodType
=table (last visited February 3, 2012).

? “Selected Social Characteristics in the United States” for Gonzales. 2006-2010 American Community Survey 5-
Year Estimates, at

http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview. xhtmi?pid=ACS_10 5YR DP02&prodType
=table, last visited February 14, 2012.

1% According to “Nativity by Language Spoken at Home by Ability to Speak English for Populations 5 Years and
Over” for Gonzales, CA, 2006-2010 American Community Survey 5 vear Estimates, of 7293 persons surveyed:
5440 persons were Spanish speaking (2500 native born persons, and 2940 foreign born persons). Of these, 54.5% of
spoke English less than “very well” (2960 out of 5440 persons). There were approximately 25.8% of Spanish
speakers in Gonzales spoke English “not at all” (1402 persons out of 5440 persons)(15 native born persons and 1387
foreign born persons spoke English “not at all”.) 19%were Spanish speakers who spoke English “not at all” (1387
out of 7293 persons).

" Ibid. 40.6% of Gonzales residents spoke English “less than very well” (2960 out of 7293 persons). 19.2% of
Gonzales residents spoke English “not at all” (1402 persons out of 7293 persons)

12 “Selected Social Characteristics in the United States” supra note 9.

13 According to “Nativity by Language Spoken at Home by Ability to Speak English” for Gonzales, supra note 10:
there were 3087 foreign born persons in Gonzales. 2940 out of 3087 forcign-born persons in Gonzales were Spanish
speakers (thus 95% of foreign-born persons were Spanish speakers.) Of those, only 301 of them spoke English
“very well”. The remainder - 2639 persons -- were Spanish speakers who spoke English less than very well. (Thus
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born persons in Gonzales, 85.5 percent were Spanish speakers who speak English less than “very
well”, and 44.9 percent were Spanish speakers who speak English “not at all”. '

In contrast, only 55.4 percent of the residents of Monterey County as a whole are
Hispanic or Latino.'” Only 52 percent of Monterey County residents speak a language other than
English at home; only 44.8 per cent of Monterey County residents speak Spanish at home, and of
these, only 24.9 per cent speak English “less than ‘very well””°. Only 30.8 percent of Monterey
County residents are foreign born."” Of the foreign born in Monterey County, only 76.5 percent
are Spanish speakers, approximately 81.4 percent of whom speak English less than “very well”,
and 33 percent speak English “not at all”. Of all foreign born persons in Monterey County, only
63 percent were Spanish speakers who speak English less than “very well” and only 25 percent
speak English “not at all”. Only approximately 8.2 percent of all Monterey County residents
speak English “not at all”."®

Gonzales is economically depressed, with the Latino population being particularly

affected. The per capita income for Gonzales residents is only $16,212," compared to $24,950%

89.8% of Spanish speakers spoke English “less than “very well”™” (2639 out of 2940 persons), and 47.2% spoke
English “not at all” (1387 out of 2940 persons).

' According to “Nativity by Language Spoken at Home by Ability to Speak English” for Gonzales, supra note 10,
85.5% of all foreign bom people in Gonzales were Spanish speakers who spoke English less than very well (2639
out of 3087 persons) and 44.9% were foreign born Spanish speakers who spoke English “not at all” (1387 out of
3087 persons).

15 U.S. Census Burcau, “Profile of General Population and Housing Characteristics: 2010” for Monterey County,
California, from

http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview. xhtml?pid=DEC_10 DP_DPDP1&prodType
=table (last visited February 3, 2012).

16 “Selected Social Characteristics in the United States” for Monterey County, 2010 American Community Survey
1-Year Estimates.

VId.

¥ According to “Nativity by Language Spoken at Home by Ability to Speak English for Populations 5 Years and
Over” for Monterey County, 2006-2010 American Community Survey 1 year Estimates, there were 122,084 foreign
bom persons in Monterey, and 93,362 of them were Spanish speakers (thus 76.5% of foreign-born persons were
Spanish speakers.) Of the foreign born Spanish speakers, 17.338 of them spoke English “very well”. The remainder
- 76,024 persons -- were Spanish speakers who spoke English less than very well. Thus 81.4% of foreign-born
Spanish speakers spoke English less than very well (76,924 persons out of 93,362 persons). 33.2% of foreign-born
Spanish speakers spoke English “not at all” (30,926 out of 93,362 persons). 63% of all foreign born persons were
Spanish speakers who spoke English less than very well (76,924 persons out of 122,084 persons), and 25.3% of all
foreign-born persons in Monterey were Spanish speakers who spoke English “not at all” (30,926 out of 122,084
persons). 8.2% of Monterey County residents spoke English “not at all” (30,926 out of 374,891 persons).

19 «Selected Economic Characteristics” for Gonzales, 2006-2010 American Community Survey 5-Year Estimates,
last accessed February 14, 2012, at
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in Monterey County?" and $27,353 for California as a whole**. For Hispanics and Latinos in
Gonzales, the per capita income is even lower — it was estimated as only $14,603. %
Of those affiliated with a religious congregation, an estimated 77 percent of Gonzales

residents are Catholic.?*

B. The Salinas Valley Solid Waste Authority

The Salinas Valley Solid Waste Authority (SVSWA), formed in 1997, is a joint powers
agency made up of the cities of Gonzales, Greenfield, King City, Salinas, and Soledad as well as
the eastern half of unincorporated Monterey County.> It is the agency responsible for solid
waste disposal of these local governments.

Its stated mission is “To manage Salinas Valley solid waste as a resource, promoting
sustainable, environmentally sound and cost effective practices through an integrated system of
waste reduction, reuse, recycling, innovative technology, customer service and education." °

It is the SVSWA that controls the future landfill siting or expansion.” It apparently owns
four landfills, but of these, only the Johnson Canyon landfill in Gonzales is still operating. **

SVSWA has a Board of Directors which consists of 9 elected officials, only 1 of whom is

from Gonzales, compared to 3 officials from the City of Salinas and 2 members from the County

of Monterey.” It has a staff that is headed by Executive Director Patrick Matthews; its

http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview. xhtml?pid=ACS_10_5YR DPO3&prodType
=table
* Selected Economic Characteristics (for Monterey County), 2010 American Community Survey1-Year Estimates,
http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview. xhtmi?pid=ACS_10_1YR DP03&prodType
=tablelast accessed February 15, 2012, 2012.
21

Id.
2 Id. (for California)
# “per Capita Income in the Past 12 Months (In 2010 Inflation Adjusted Dollars)(Hispanic or Latino)” (for
Gonzales), 2006-2010 American Community Survey 5-Year Estimates, last accessed February 14, 2012, available a
http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS 10 5YR B193011&prodTy
pe=table
! City-data.com, citing Jones, Dale E., et al.. 2002. Congregations and Membership in the United States 2000, at
http://www city-data.com/citv/Gonzales-California.html, last accessed 22 February 2012.
** SVSWA website, accessed February 14, 2012, at http://svswa.org/about.cfm
26

Id.
27 I d
=y d.
* SVSWA website, “Board of Directors”, supra note 5
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administrative offices are located in Salinas.™

The SVSWA has an operating budget of $15 million. 78.5 percent of its revenue is
derived from tipping fees (amount charged per ton for solid waste delivered to the landfill for
disposal.) 14.23 percent is from out-of-area waste. 5.77 percent is from investment earnings, and
1.5 from grants and other revenue.”’ SVSW A receives federal financial assistance. For instance,
the SVSWA received $66,000 from USDA for the period September 27, 2011 to September 14,
2013, and $35,000 worth of technical assistance from USEPA **

C. The Backdrop of Environmental Racism, and History of Disproportionate
Burdens on Latinos in Gonzales for Waste Disposal of the Region

The phenomenon of disproportionately siting polluting industries and facilities in
“minority” communities is well documented -- studies done by EPA and other organizations have
documented from at least the early 1990°s that Latinos and people of color bear a significantly
disproportionate share of the country’s environmental dangers.*® This has often been called
“environmental racism”. A 2010 study confirms the continuance of this phenomenon: “Whether
this pattern results from deliberate intent to discriminate, or results from decisions related to
economic status (pollution is concentrated in poor and thus less politically powerful areas, and
race in the U.S. is statistically correlated with income), people of color bear a disproportionate
burden of environmental pollution and face disproportionate obstacles in effective enforcement
of environmental laws or cleanup of pollution that threatens their health.”**

The City of Gonzales fits this pattern. Gonzales, whose population is approximately 88.1

percent Latino (supra note 8), has long borne a disproportionate burden of the solid waste

3 SVSWA website, “Contact Us”, supra note 6.

*! Salinas Valley Waste Authority Handbook, page 5-2. available for download at hitp://svswa.org/about.cfm, last
accessed 25 Febrnary 2012.

32 See Exhibit 1. supra note 7.

¥ U.S. EP.A.. Environmental Equity: Reducing Risk for All Communities, Vol. 1, EPA 230-R-008. at 12 (June
1992); Commission for Racial Justice, United Church of Christ, Toxic Wastes and Race in the United States (1987);
Luke W. Cole, “Empowerment as a Means to Environmental Protection: The Need for Environmental Poverty
Law™, 19 Ecology L.(. 619, 622-28 (1992).

* Steven Bonorris, ed., Environmental Justice jor All (Fourth Edition), February 15, 2010, citing Luke W. Cole &
Sheila R. Foster, From the Ground Up: Environmental Racism and the Rise of the Environmental Justice Movement,
Appendix A (NYU Press, 2001).
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disposal in the region, because it is the site of a Johnson Canyon Sanitary Landfill, a regional
landfill that receives a large amount of solid waste from cities throughout surrounding areas,
despite Gonzales itself being a small town that produces a very small proportion of the garbage.
Johnson Canyon Sanitary Landfill is the only functioning landfill operated by SVSWA.
According to CalRecycle, in 2009 Gonzales sent only 5,646 tons of waste to the Johnson Canyon
landfill, while Salinas sent 67,523 tons (close to 12 times more than Gonzales). The SVSWA
allows garbage to be sent to Johnson Canyon landfill even from jurisdictions from outside the
entire Salinas Valley (and thus outside the jurisdiction of the SVSWA) — for instance in 2009
Gilroy sent 19,479 tons (close to 3.5 times more than Gonzales), and unincorporated jurisdictions
in Santa Clara County sent 12,935 tons (close to 2.3 times more than Gonzales).”

Because the population of Gonzales has a higher percentage of Latinos compared to the
rest of Monterey County (88.1% of the population in Gonzales is Latino, while only 55.4% of
the population in Monterey County as a whole is Latino, see supra Section V. A. Statement of
Facts, The Community), this also means that Latinos are bearing a disproportionate share of the
burden of solid waste disposal of the region.

This type of disproportionate impact on Latinos (and other communities of color) fits a
common pattern in California (and elsewhere.) That discriminatory sitings are not unintentional
is strongly suggested by documents like the Cerrell Report, a study commissioned by the
California Waste Management Board to analyze the political difficulties in siting Waste-to-
Energy projects. The Cerrell Report implicitly advised companies and governmental entities to
site such projects in communities in low socioeconomic strata because they are relatively less
able to resist, stating that “All socioeconomic groupings tend to resent the nearby siting of major
facilities, but the middle and upper-socioeconomic strata possess better resources to affectuate

their opposition. Middle and higher-socioeconomic strata neighborhoods should not fall at least

** CalRecycle, “Active Landfills Profile for Johnson Canyon Sanitary Landfill (27-AA-0005)”, at
http://www.calrecvele.ca.gov/Profiles/Facility/Landfill/LFProfile2 .asp?COID=27& FACID=27-A A-00035, last
accessed 21 February 2012.
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within the one-mile and five-mile radii of the proposed site.” *°

D. SVSWA promotion of new “Conversion Technology” projects for waste
management, and the selection of the Plasco Plasma Arc Gasification Proposal for
advancement to the Environmental Impact Report stage (February 2005 to January 20,
2011)

In February 2005, the Board of Directors of the Salinas Valley Solid Waste Authority
(SVSWA) began investigating alternatives to landfill disposal of solid waste. It approved a goal
to achieve 75% Diversion from Landfills by 2015, and started to research emerging
technologies.®”

From April to November 2006, the Board discussed long term waste management
scenarios, including “Intensive Source Reduction, Recycling and Education Programs,” “non-
combustion Conversion Technology”, and combustion based waste-to-energy technology. It also
discussed options for siting a “conversion technology project”, including evaluating use of the
Crazy Horse and Johnson Canyon Landfills, use of the Marina Landfill, and development of a
new landfill along Highway 198. **

In December 26, 2006, the Board approved the final elements of the Long Term Waste
Management Report, in which it approved use of the Crazy Horse and Johnson Canyon landfills
(exploration of Long Valley sites as future landfills were suspended), and a non-combustion
based “conversion technology”, and Intensive Source Reduction, Recycling and Education
Programs.39

On March 15, 2007, the Board established a four-member Conversion Technology

Commission (CTC) to explore non-combustion based “conversion technologies” in accordance

% J. Stephen Powell, Cerrell Associates, Political Difficulties Facing Waste-to-Energy Conversion Plant Sitings”,

Report by Cerell Associates prepared for California Waste Management Board, p. 42-43. Emphasis added.

7 SVSWA website, “About the Salinas Valley Solid Waste Authority” at http://svswa.org/about.cfm, last accessed

25 February 2012,

¥ Annual chronologics available on SVSWA website. from the “History” box on the page entitled, “Salinas Valley

Solid Waste Authority History of Diversion Services Incorporating the Long Termn Waste Management Report,

3Sghort Term Goals and the Conversion Technology Commission”, at http://svswa.org/conversion technology.cfim
1d.
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with the Long Term Waste Management plan.*’ The goal of the Conversion Technology
Commission was to “identify the best and most effective “conversion technologies” applicable to
Salinas Valley”. *!

The SVSWA defines conversation technologies as “sophisticated processes capable of
converting post-recycled residual solid waste into renewable energy, green fuels, and other

"4 1t considers that the following can be considered to be conversion

beneficial products.
technologies: “biological processes such as aerobic and anaerobic digestion; thermal processes
including gasification, pyrolysis, and plasma gasification; and chemical processes, such as

43 . .
7™ However, environmental and environmental

fermentation, acid hydrolysis, and distillation.
justice groups have pointed out that there has never been a plasma arc plant anywhere in the
world that has generated significant energy, so they challenge the term “conversion technology.”

On January 17, 2008, SVSWA issued a Statement of Qualifications calling for
applications by vendors interested in submitting a proposal for the “Johnson Canyon Resource
Management Park”. **

In May 15, 2008, the Board approved a short list of four selected vendors, and released
Request for Proposals to them. *°

After receiving proposals responding to the RFPs (August 2008), the CTC met to
determine criteria for evaluation of the proposals (June 1, 2009) and ranked the proposals
(August 2009).% Of the submissions received, the SVSWA reviewed three proposals extensively

and ranked them based on these goals and objectives: “Maximize diversion; Comparable gate

fees; Reduce impact on climate change; Organics composting or Anaerobic digestion; Education

“1d.

T SVSWA, “Salinas Valley Solid Waste Authority History of Diversion Services Incorporating the Long Term
Waste Management Report, Short Term Goals and the Conversion Technology Commission™, at
http://svswa.org/conversion _technology.cfin (last accessed 3 February 2012), and SVSWA Annual Report 2010 —
2011, page 16 — 17, available for download from http:/svswa.org/

2 SVSWA. “Authority Facts”, downloadable from http://svswa.org/conversion_technology.cfmn from the “Q&A”
box, last accessed February 25, 2012.

P 1d.

™ See SVSWA annual chronologies, supra note 38.

“1d.

“1d.
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Center; Separate, recycle or reuse materials; Financially self-sustaining; Public-Private
partnership.”47

In November 2009, SVSWA approved the start of negotiation with two “top ranked”
vendors, Plasco Energy and Urbaser S.A. to define proposed projects.*

SVSWA held its first “Stakeholders’ Meeting” on the proposed projects on February 10,
2010, and also held a public workshop at Gonzales Council Chamber. * SVSWA subsequently
made various presentations on the proposed projects in 2010.>°

On January 5, 2011, the Conversion Technology Commission met to review projects to
be selected for CEQA review.”!

On January 20, 2011, the SVSWA Board held a meeting to debate and make a decision
on the proposal by the staff to approve the Plasco gasification project to move forward to an
Environmental Impact Review. Members of the Conversion Technology Commission and
representatives of Plasco and Urbaser were invited to make presentations, and 20 persons (5
Gonzales residents and various persons representing organizations) commented on the proposal.

Within the official Minutes for this meeting, very little of the substance of comments by
community members and organizations is included. Virtually none of the substance of comments
in opposition of the project, including information about health and environmental risks of the
plasma arc gasification and misrepresentations were included in the minutes.”* The SVSWA staff

presentation on January 20, 2011 included clearly incorrect statements about the Plasco

. . . 53
technology, its emissions and energy generation.

7 SVSWA. Annual Report 2010-2011, page 17, available on www.svswa.org
jz See SVSWA annual chronologies, surpa note 38.

Id.
*» SVSWA made presentations to: San Juan Bautista Rotary (March 11, 2010); California Biomass Collaborative
(May 10, 2010); National Conversion Technologics (August 19, 2010); Growers Shippers Association (August 24,
2010). See Chronologics, supra note 38.
>! See Chronologies supra note 38.
> Minutes of January 20, 2011 mecting of the SVSWA Board of Directors, available for download at
www.svswa.org (in Agenda packet for February 2011 meeting.)
> See Exhibit 2. Greenaction for Health and Environmental Justice, Untrue Statements and Key Omissions by the
Salinas Valley Waste Authority in their Presentation to SVSWA Board Members Urging Approval of Moving
Forward with Proposed Plasma Arc Facility”, February 4, 2011.
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The Board voted 6-3 to approve Plasco’s plasma arc gasification technology to advance

to the Environmental Impact Report stage.

F. Plasco and the plasma arc gasification waste incineration proposal

Plasco is a Canadian company that operated a pilot plasma arc plant in Ottawa, Canada
that had dozens of exceedences of pollution limits and failed to generate significant energy.

The Plasco project that has been selected by the SVSWA for advanced consideration is
based on plasma arc gasification, an experimental and two-stage incineration technology.
Plasco’s plasma arc technology first heats garbage, creating “syngas” that is then incinerated,
resulting in the emissions of air pollutants.

Critics consider this a dangerous technology that will cause significant adverse impacts
on the health and environment, because it will produce toxic emissions. There have been no
successful commercial plasma arc waste treatment facilities in the world, and the only two
commercial plasma arc waste treatment plants that existed in the U.S. closed after leaving
stockpiles of untreated wastes and were unable to operate successfully. A report issued by
Greenaction for Health and Environmental Justice and the Global Alliance for Incinerator
Alternatives in June 2006 detailed the severe problems at the ATG plasma arc plant in Richland,
Washington and the Hawaii Medical Vitrification Facility (the Hawaii facility subsequently
closed).”

Other points of contention include claims that the proposed plasma arc gasification
facility will generate significant energy (critics allege that there is no demonstrable proof of this,
and Plasco’s test facility in Ottawa has never demonstrated such results), as well as Plasco’s
track record (according to the Ottawa, Canada Ministry of the Environment, Plasco had dozens

of exceedences of pollution limits at their pilot facility.)’

> See Greenaction, Incincrators in Disguise Case Studies of Gasification, Pyrolysis, and Plasma in Europe, Asia,
and the United States, at http://greenaction.org/incinerators/documents/IncineratorsinDisguiseReportJune2006.pdf
> See Exhibit 2, Untrue Statements, supra note 53
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It is alleged that SVSW A has known or should have known of these problems, yet failed
to fully divulge the truth about the problems with Plasco’s pilot facility, and their inability to

generate significant energy and the failure of other plasma arc plants in the US. >

G. Environmental Impact Review process of the proposed Plasco plasma arc gasification
project (January 20, 2011 to present)

At its January 20, 2011 meeting, the SVSW A Board of Directors approved the Plasco
plasma arc gasification proposal to advance to the Environmental Impact Report stage.

The Environmental Impact Report is an assessment that is conducted by a consultant on
the environmental and other impacts of a proposed project. It is part of the environmental review
and permit process under the California Environmental Quality Act (CEQA).

On March 8, 2011, SVSWA organized a public meeting at Gonzales High School to
inform residents about the Plasco project.

On May 11, 2011, the SVSWA issued a Request for Proposals for the CEQA consultant
to be selected to conduct the Environmental Impact Report process. It formed a Review
Committee to evaluate the proposals, consisting of staff, HDR engineer, and a retired city
planner from Gonzales. The Review Committee evaluated proposals received and selected
Environmental Science Associates (ESA).>’

On September 15, 2011, the SVSWA Board approved a Funding Agreement with Plasco
for reimbursement by the company to the SVSWA for the cost of the Environmental Impact
Report (estimated at $821,000.)°®

On February 3, 2012, Gonzales community members received, with their utility bill, a

notice in English and Spanish regarding for scoping meetings to solicit public comment on the

*® See Exhibit 2. Untrue Statements, supra note 53

7 SVSWA. Report to Board of Directors: Monthly Progress Report on Environmental Review of Proposed
Conversion Technologies in Accordance with California Environmental Quality Act, September 15, 2011. This
document is contained within the Agenda Packet for the October 2011 neeting of the Board, which is available for
download at hitp://svswa.org/board _of dircctors.cfin.

> Jd., Monthly Progress Report of December 15, 2011. This document is contained within the Agenda Packet for the
January 19, 2012 meeting of the Board, which is available for download at http://svswa.org/board of directors.cfm.
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issues that should be addressed within the EIR that the SVSWA is planning. The English notice
listed scoping meetings for February 22 and February 28, but the Spanish notice listed only the
February 28 scoping meeting.”

Around February 6, 2012, the SVSWA issued the Plasco Salinas valley “Initial Study”, a
56-page document prepared by Environmental Science Associates to “to encourage comments on
what should be analyzed in the EIR” by residents and governments.

The Initial Study provided some (though not all) information about potential significant
adverse health and environmental risks of the Plasco project — it stated that the Plasco project has
“potentially significant impact” in the following dimensions:

= Emit toxic air contaminants from the flare and gas engine generators®’

= Generate diesel particulate matter, which has been classified by the California Air
Resources Board as a toxic air contaminant for cancer risk®!

®  (Generate greenhouse gases from transportation, on-site uses, and generation of
electricity®?;

= Transport various hazardous materials to and from the project site during
construction, and during operation, emit airborne pollutants and other waste
products that could contain hazardous chemicals®

The Initial Study stated that the Plasco plasma arc gasification proposal had significant
risk of violating air quality standards (page 2-3), conflicting with existing air quality plans (page
2-3), having substantial adverse impact on special-status plants and animals species known to be
present in the site, including the California tiger salamander (a state and federally listed

threatened species), western spade foot toad, burrowing owl, vernal pool fairy shrimp, and others

(Page 2-5); and could result in water quality degradation (page 2-18). Further, the Initial Study

* See Exhibit 3(a) & 3(b), SVSWA, “Public Information and Public Participation Opportunities Regarding a
Proposal by Salinas Valley Solid Waste Authority to Develop a Plasma Arc Gasification Facility at the Johnson
Canyon Landfill” (no identifiable date, but received by community members on February 3, 2012) (in English and
Spanish)
% Environmental Science Associates (ESA). Initial Study (on Plasco Salinas Valley). page 2-4.
61

Id.
% Id. at page 2-11.
% Id. at page 2-14.
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stated that the proposal has risk of exposing people substantial adverse effects including risk of
loss, injury or death linked to seismic-related ground failure, because it is in close proximity to
the San Andreas fault (page 2-9).

On February 15, 2012, Asamblea and Greenaction sent an email to SVSWA to request
cancellation of the meeting because of unequal notice and the conflict of the February 22, 2012
scoping meeting with the Catholic religious observances for Ash Wednesday (beginning of
Lent).*

Around February 15, 2012, Gonzales residents received the notices in English and
Spanish regarding the scoping meetings. This time, the Spanish notice listed both the February
22 and 28 scoping meetings.”’

On February 16, 2012, 28" District Assemblymember Luis A. Alejo sent a letter to
SVSWA requesting cancellation of the February 22 and 28, 2012 scoping meetings, because of
concerns about transparency and failure to properly inform Spanish speakers.®®

On February 16, 2012, Susan Warner of SVSWA responded to Asamblea and
Greenaction’s request for cancellation, denying the request to cancel the meetings due to the
serious notice and scheduling problems. ®’

On February 22, 2012, SVSWA held the “scoping meeting”. This meeting was highly

controversial and 100 of the 120 members of the community present walked out.

H. February 22, 2012 scoping meeting
Because of the discrimination apparent prior to the scoping meeting (unequal and

inadequate notice, failure to translate key documents, and conflict with Ash Wednesday and

®' See Exhibit 4 Letter from Asamblea Poder Popular de Gonzales & Greenaction to SVSWA of 15 February 2012.
% See Exhibit 5(A) & 5(B), Notice from SVSWA received by Gonzales residents on February 15, 2012 (containing
similar information from the notice that arrived February 3, 2012, but with revised Spanish information that listed
both the February 22 and 28, 2012 scoping mectings.) (A-ENGLISH; B-SPANISH)

% Exhibit 6. Letter from Assemblymember of 28" District Luis Alejo, on “Salinas Valley Solid Waste Authority’s
Failure of Appropriate Notice on CEQA Process to Gonzales City Residents” (requesting cancellation of scoping
meetings), February 16, 2012.

° Exhibit 7. Copy of Email Response from Susan Warner, Diversion Manager of SVSWA, responding to Asamblea
and Greenaction letter of February 15, 2012 which requested cancellation of the February 22 and 28, 2012 scoping
meetings.
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Lent), Asamblea had already sent a request on February 15, 2012 for SVSWA cancel the
February 22 (and February 28) 2012 scoping meeting.

Upon refusal by the SVSWA, Asamblea organized a protest an hour before the scoping
meeting on February 22, which was attended by approximately 60 persons.

Upon the start of the scoping meeting, Asamblea again requested cancellation of the
scoping meeting, expressing concern regarding the additional discrimination against Latinos and
Spanish-speakers that became apparent at the meeting itself (including the translation headsets
had run out so a number of limited English Latinos were not able to understand the proceedings,
no simultaneous Spanish to English translation was being provided even though key SVSWA
officials and others in attendance did not speak Spanish, and the transcriptionist of the
proceedings did not speak Spanish). The facilitator of the scoping meeting (Candace Ingram)
stated that the scoping meeting would proceed, saying that consecutive translation would be
provided between English to Spanish and Spanish to English, but later refused to allow time for
the consecutive translation, which led to the walk out of approximately 100 out of the 120
residents attending the scoping meeting, and refusal of many who remained to give testimony
because of the improperness of the proceedings.

According to Asamblea and other community members, there was severe discrimination
at the meeting against Latinos and Spanish-speakers as well as Catholics in the meeting
procedures, including:

s That SVSWA failed to translate key documents into Spanish (including the Initial Study
on the project that would provide the basis for discussion at the meeting);

s  That SVSWA gave unequal notice given to Spanish and English speakers (including that
SVSWA excluded Spanish speakers from the initial notice for the scoping meeting, so that
they eventually were notified only 1 week before the meeting, compared to English
speaking residents who received notice over two and a half weeks prior to the meeting,
and Plasco who received over one month prior notice),

=  That SVSWA refused to provide adequate interpretation services from English to Spanish,

st SESWA 19
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by first failing to provide sufficient numbers of interpretation headsets for simultaneous,
and subsequently, after agreeing at the beginning of the meeting to provide consecutive
translation, refusing to do so.

= That SVSWA obviously did not intend to receive or record comments by Latino Spanish
speakers on an equal basis as English speakers at the scoping meeting, as the meeting was
conducted in English and was initially set up to provide only English to Spanish
interpretation, and not Spanish to English interpretation, even though key officials
including Patrick Matthews, Executive Director of SVSWA, Paul Miller from ESA (the
company that was chosen by SVSWA to conduct the Environmental Impact Assessment
for the project) as well as the transcriptionist who was transcribing the proceeding, did not
speak Spanish.

= That SVSWA knowingly scheduled the scoping meeting on Ash Wednesday, the
beginning of Lent, a very important religious observance in a town where the majority of
residents are Catholic, and the fact that the time of the scoping meeting was in direct

conflict with religious services in Gonzales (5:30 and 7:00 pm.)

VI. ARGUMENT

Discrimination against people on the basis of race, color or national origin is

prohibited under Title VI of the Civil Rights Act of 1964 which provides:

No person in the United States shall, on the ground of race, color, or national
origin be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving ederal
financial assistance. 42 U.S.C. §2000d.

SVSWA receives federal financial assistance. For instance, the SVSWA
received $66,000 from USDA for the period September 27, 2011 to September 14,
2013, and $35,000 worth of technical assistance from USEPA

% See Exhibit 1, supra note 7.
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The SVSWA’s decisions and procedures violate the authority’s duty to administer all

programs and activities in a nondiscriminatory manner. These violations include both actions that

have caused and will cause significant adverse impact on Latinos and Spanish speakers in

Gonzales on the grounds of race, color and national origin, as well as acts that constitute

intentional discrimination against them on protected characteristics, all of which are prohibited

by Title VL

Specifically,

A.

SVSWA’s decision to select Gonzales, without adequate consultation with its
residents, as the site of a proposed “conversion technology” facility and to select
Plasco’s plasma arc gasification waste incineration project for advanced stages of
consideration, has had and continues to have discriminatory and adverse impact on
Latinos because the project would emit hazardous and criteria pollutants into the

environment of Gonzales, as well as have other significant negative impacts;

SVSWA intentionally acted to create this adverse effect on Latinos in Gonzales,
because it acted improperly to pick Gonzales for the project site and assure selection
of the Plasco project, including through systematically limiting public notification and
comment in violation of civil rights laws and public notice requirements, providing or
facilitating misinformation about the project, failing to adequately consider or
intentionally ignoring negative information on the negative health and environmental
effects of the project, failing to adequately consider the health and environmental

effects of the project, and exercising bias in favor of Plasco; and

The SVSWA unlawfully and intentionally discriminated against Latino and Spanish-
speaking residents of Gonzales by implementing discriminatory procedures during the

site selection, technology review and the CEQA Environmental Review Process,

which resulted in unequal access to participation.
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These acts violate Title VI, and the SVSWA must take all appropriate action to end

SVSWA’s state civil rights law violations.

A. SYVSWA’s Decision To Select Gonzales, Without Adequate Consultation With Its
Residents, As The Site Of A Proposed “Conversion Technology” Facility And To Select
Plasco’s Plasma Arc Gasification Waste Incineration Project For Advanced Stages Of
Consideration, Has Had And Continues To Have Discriminatory And Adverse Impact On
Latinos Because The Project Would Emit Hazardous And Criteria Pollutants Into The

Environment Of Gonzales, As Well As Have Other Significant Negative Impacts

At its January 20, 2011 meeting, the Board of Directors of SVSWA adopted a decision to
select Plasco’s plasma arc gasification project to advance to the California Environmental
Quality Act (CEQA) environmental review process.

The CEQA process including the preparation of an Environmental Impact Report (EIR) is
a crucial and vitally important part of the environmental review and permitting process, and a
proposed project that is selected to move forward to do an EIR has already gone through multiple
preliminary screenings including site selection, review of the statement of qualifications of many
vendors, and selection of a company to move the process forward with to environmental review
under CEQA. It is well established that once a proposed project reaches this stage, it is almost
never ultimately rejected even though it may have significant environmental and health impacts
because EIRs almost never issue a negative assessment on a proposed project, or, even when
some negative environmental impacts are identified in the EIR, it will state that those impacts
can be adequately mitigated even if it is unlikely to be true. This is in part because EIR’s are
usually paid for by the company putting forth the proposal, who has an interest in receiving
approval for the project, as is the case with SVSWA and Plasco.

In the case of the Plasco’s proposal for plasma arc gasification in Gonzales, the SVSWA

Board of Directors signed a Financial Agreement with Plasco in September 15, 2011 for the
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company to reimburse the SVSWA for the cost of the EIR, which a Review Committee of
SVSWA decided would be conducted by Environmental Science Associates (ESA), a company
based in Sacramento. Based on past history, the Plasco project is very likely to be issued a
favorable Environmental Impact Report, and advance toward final approval.

Unfortunately, the Plasco proposal, if implemented, will likely have adverse health,
environmental and economic impacts, with a disproportionate burden falling on Latino
populations in Gonzales, California. The Plasco plasma arc gasification project is based on a
dangerous experimental and two-stage incineration technology. Plasco’s plasma arc technology
first heats garbage, creating “syngas” that is then incinerated, resulting in the emissions of air
pollutants as was confirmed at their pilot plant in Canada where they had dozens of pollution
exceedences.

The SVSWA has failed to adequately consider these adverse impacts into its decision-
making, and has in fact on various occasions willfully ignored or even actively denied that they
exist (this will be detailed in the next section.) However, even the “Plasco Salinas Valley Initial
Study” of February 2012 prepared by ESA in order to start the EIR process, provided some
(though not all) information about significant adverse health and environmental effects of the
Plasco project — it stated that the Plasco project would:

= Emit toxic air contaminants from the flare and gas engine generators

= Generate diesel particulate matter, which has been classified by the California Air
Resources Board as a toxic air contaminant for cancer risk

= (Generate greenhouse gases from transportation, on-site uses, and generation of
electricity;

= Transport various hazardous materials to and from the project site during
construction, and during operation, emit airborne pollutants and other waste

products that could contain hazardous chemicals®

% Supra notes 60 to 63.
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The Initial Study acknowledged that the proposal thus had significant risk of violating air
quality standards (page 2-3), conflicting with existing air quality plans (page 2-3), having
substantial adverse impact on special-status plants and animals species known to be present in
the site, including the California tiger salamander (a state and federally listed threatened species),
western spade foot toad, burrowing owl, vernal pool fairy shrimp, and others (Page 2-5); and
could result in water quality degradation (page 2-18). Further, the Initial Study states that the
proposal has risk of exposing people substantial adverse effects including risk of loss, injury or
death linked to seismic-related ground failure, because it is in close proximity to the San Andreas
fault (page 2-9).

Thus the Plasco proposal could adversely affect the health and environment of Gonzales
residents. Pollutants in the environment can also affect the agricultural sector in the region,
which is an important employer for residents. All these would disproportionately affect Latinos,
because Gonzales is predominantly Latino, and has a higher proportion Latinos than the rest of

Monterey County. (See Section V. A. Statement of Facts, The Community)

B. SVSWA intentionally acted to create this adverse effect on Latinos in Gonzales,
because it acted improperly to pick Gonzales for the project site, and to assure
selection of the Plasco project, including through systematically limiting public
notification and comment in violation of civil rights laws and public notice
requirements, providing or facilitating misinformation about the project, failing
to adequately consider or intentionally ignoring information on the negative
health and environmental effects of the project, failing to adequately consider
the health and environmental effects of the project, and exercising bias in favor

of Plasco

The selection of the Plasco plasma arc gasification proposal, which would have
significant adverse effects on Gonzales residents, is not accidental. The SVSW A staft, led by

Executive Director Patrick Matthews, has demonstrated a pattern of bias in favor of the proposal,
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that has included improper acts such as systematically limiting public notification and input in
violation of the civil rights laws and public notification requirements, providing or facilitating
misinformation about the project, and failing to adequately consider or willfully ignoring
information about adverse impacts of the project on residents, while exercising bias in favor of

Plasco.

1. Systematic limitation of public noftification and input on the Plasco project

The SVSWA has acted systematically to limit public notification and input on the Plasco
project. Among other acts, the SVSW A Board made decisions, all without adequate notification
and comment, of important decisions including the selection of Gonzales as the site for a new
“conversion technology” waste management project, without making efforts to make Gonzales
residents aware of the project and to allow them meaningful opportunity for public comment;
made a series of important decisions on the project without adequately informing residents about
those decisions and giving them notice for opportunities for public comment; and when residents
became aware of the project and expressed concerns, failed to assure adequate recording of the

objections made to the project.

a. SVSWA chose the Johnson Landfill Site in Gonzales, without making Gonzales

residents aware of the project and giving them opportunity for meaningful public comment. The

Board had started exploration of possible “conversion technology” projects for waste
management in 2005, and since then have made decisions in its meetings that clearly
significantly impact Gonzales residents. It already decided in 2006 to site the future “conversion
technology” in Gonzales at the Johnson Canyon landfill. This was done without efforts to make
the Gonzales residents aware of the project, and allowing meaningful opportunity for public
comment. SVSWA failed to conduct public outreach to inform them about proposals and about
opportunities for public comment, and failed to translate notices, meetings or documents into

Spanish. Thus, most residents in Gonzales had no idea that the Johnson Canyon landfill, which is
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very close to the city center of Gonzales (it is just 2 miles from a school in Gonzales) was
proposed for and selected as the site for a new waste management project. The earliest that
Asamblea and most community residents heard of these developments was late 2010, when
Greenaction and Salinas Valley residents organized volunteers to go door to door in Gonzales.
Many others did not hear about the Plasco project until the first public meeting organized by
SVSWA at Gonzales High School on March 8, 2011, long after SVSWA had already selected
Gonzales as the site of new waste management facility.
The taking by a governmental authority of decisions that will have significant impacts on
a community, in virtual secrecy without informing its residents and without public discussion,
goes against principles of democracy, justice and governmental transparency and accountability.
For instance, the California Brown Act (Ca. Gov. Code 54950-54963) which is aimed at
transparency of local governmental authorities provides,
“In enacting this chapter, the Legislature finds and declares that the public commissions,
boards and councils and the other public agencies in this State exist to aid in the conduct
of the people's business. It is the intent of the law that their actions be taken openly and
that their deliberations be conducted openly. The people of this State do not yield their
sovereignty to the agencies which serve them. The people, in delegating authority, do not
give their public servants the right to decide what is good for the people to know and
what is not good for them to know. The people insist on remaining informed so that they
may retain control over the instruments they have created.” Ca. Gov. Code Section
54950.
When a governmental authority makes decisions that have disparate adverse effects on
the health and environment of a low-income and/or community of color, in a process where there
is no meaningful participation of the community, civil rights and environmental justice concerns

are triggered.”” This has clearly been the case with SVSWA actions towards Gonzales.

7% See for instance, Executive Order No. 12898 (59 Fed. Reg. 7629 (Feb. 16, 1994), and U.S. Department of Justice,
Department of Justice Guidance Concerning Environmental Justice, 1995.
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b. SVSWA made numerous decisions which led to the selection of the Plasco project for

advanced stages of consideration, without informing Gonzales residents of opportunity for public

comment. Subsequent to selecting Johnson Canyon landfill area in Gonzales as the project site in
a non-transparent manner, the SVSWA and its bodies made numerous decisions about the future
“conversion technology” project, which eventually led to the selection on January 20, 2011 of the
Plasco project for advanced stages of consideration, all without informing Gonzales residents of
opportunity for public comment.

Among the important decisions that SVSWA has taken from 2006 to January 20, 2011
without public input are: that the SVSWA Board created the Conversion Technology
Commission (CTC) in 2007, the CTC and the Board made critical decisions and
recommendations including the screening and selection of vendors, drafting of the Request for
Proposals, the development of the criteria for evaluation of the proposals received, and selection
of finalists from the proposals received, and the Board approved these recommendations.”*

Throughout this process, very little public information was provided to the residents of
Gonzales on this process, and thus they had virtually no opportunity for participation and public
comment until very advanced stages of the process. According to SVSWA’s own information, it
held its first “Stakeholders’ Meeting” only in February 10, 2010.”* Subsequently, it reportedly
made 4 presentations about the project in 2010, but these were only to small groups and were not
public hearings. * The first large public meeting it held was only on March 8, 2011. Detailed

information on the discussions and decisions of the Board on this process are available on the

' According to the chronology in the SVSWA website, the Board created the Conversion Technology Commission
in 2007. The Board appears to have made a decision in December 26, 2006 that Johnson Canyon and Crazy Horse
landfill sites would be used. A Statement of Qualifications calling for applications by vendors interested in
submitting a proposal for the “Johnson Canyon Resource Management Park™ was issued last December 2007 or
carly 2008. In May 15, 2008, the Board approved a short list of four selected vendors, and released Request for
Proposals to them. After receiving proposals responding to the RFPs (August 2008), the CTC met to determine
criteria for evaluation of the proposals (June 1, 2009) and ranked the proposals (August 2009). The SVSWA Board
approved the start of negotiations with two vendors (Plasco and Urbaser) on November 9. 2009.

" See Chronologies supra note 38. The SVSWA also made a presentation to the Gonzales City Council on the status
of Johnson Canyon Resource Management Park on September 21, 2009, but this cannot be considered opportunity
for public information and comment.

7 SVSWA made presentations to: San Juan Bautista Rotary (March 11, 2010); California Biomass Collaborative
(May 10, 2010); National Conversion Technologies (August 19, 2010); Growers Shippers Association (August 24,
2010).
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SVSWA website only from 2010, and documents related to the Conversion Technology
Commission are available only from 2008.” As stated above, Asamblea de Poder Popular de
Gonzales, though it started operating in 2006, did not hear about this process until late 2010,
when Greenaction and Salinas Valley residents organized volunteers to go door to door in
Gonzales.

Members of Asamblea and many community members were extremely alarmed when
they learned of the prospect of a new waste disposal facility in Gonzales, a small city that already
bears a disproportionate burden of waste management in the region. See supra Section V.C. The
Backdrop of Environmental Racism, and History of Disproportionate Burdens on Latinos in
Gonzales for Waste Disposal of the Region. Residents were especially concerned about the likely
negative health, environmental and economic impacts. They attended the SVSWA Board
meetings January 20, 2011 to express their concerns, but by this time, the Board had already long
selected Gonzales as the project site, had narrowed the potential vendors, had developed a
Request for Proposals and determined the criteria for evaluation, and had narrowed the proposals
to two. On January 5, 2011, the Conversion Technology Commission had already made a
determination on which proposal it would recommend. In the January 20, 2011 Board meeting,
despite comments from community members about the lack of information that had been given
to the community about the process, that more community members should be informed, and
concerns about the potential negative impacts, the SVSWA Board proceeded to select the Plasco
proposal to proceed to the CEQA review and Environmental Impact Report stage.

In accordance with civil rights laws, principles of environmental justice recognized by
state and federal agencies and many regional agencies, and requirements of the California Brown
Act, community members had a right to notice and to participation and comment in all meetings

of the SVSWA including its Board and committees from the beginning of this process.”” Yet

" See SVSWA website, www.svswa.org

> The California Brown Act (Cal. Gov. Code §§ 54950-54962) requires that “All meetings of the legislative body of
a local agency shall be open and public, and all persons shall be permitted to attend any meeting of the legislative
body of a local agency, except as otherwise provided...” Cal. Gov. Code §54953(a). The Brown Act requires
transparency at meetings of local agencies, such as the SVSWA, including providing publication of agendas for
meetings, mailing notifications of the agenda when requested, and allowing for public attendance and comment.
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community members were not informed in any meaningful way, including that notice given (if
any) about the meetings and discussion was not posted anywhere that seems to have caught the
attention of community members, and they do not appear to have been provided in Spanish,
despite the fact that approximately 74.6 percent of Gonzales residents speak Spanish at home,
and of the Spanish speakers, 54.5 percent speak English less than “very well”, and approximately
25.8 did not speak English at all. See supra Section V.A. Statement of Facts, The Community.
Lack of Spanish translation excluded an even greater proportion of foreign-born residents -~ for
foreign born residents of Gonzales, who comprise around 39.1 percent of the community, 95
percent are Spanish speakers, 89.8 percent of whom speak English less than “very well” and 47.2
percent speak English “not at all”. See supra Section V. A. Statement of Facts, The Community.

The lack of notice by the SVSW A becomes even more stark after January 20, 2011, when
at least 111 Gonzales residents submitted written requests to the SVSWA to be informed about
upcoming opportunities for public comment. 69 residents (62.1 percent) submitted the requests in
English, and 42 residents (37.8 percent) submitted the requests in Spanish. ’°

Despite these requests, SVSWA continued to fail to adequately notify residents. For over
one year it did not mail any notices to the 111 requesting residents of upcoming SVSW A Board
meetings, which pursuant to the Brown Act must always integrate opportunity for public
comment’’, and it failed to post notification on the Board meetings on the website in Spanish.
Further, the SVSWA formed a Review Committee in May 2011 to draft a Request for Proposals
to select the company to conduct the environmental review. The Review Committee drafted the
Request for Proposals, analyzed proposals received, and selected Environmental Science
Associates (ESA), all without adequately informing Gonzales residents or giving them

opportunity for public comment. ’*

’® See Exhibit 8(A). (Partial) List of Gonzales, Ca. Residents Who Submitted Written Requests To Salinas Valley
Solid Waste Authority On 20 January 2011 For Notice For “Any And All Opportunities For Public Comment On
Waste Treatment Technologies And/Or Facilities Being Considered Or Proposed For The Salinas Valley” and
Sample Request in English (8B) and Spanish (8C)

7 See supra note 75.

’® See Monthly Progress Report September 13, 2011, supra 57.
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In 2012, when the SVSWA organized and scheduled the “scoping meetings” for
February 22nd and 28th for the purpose of soliciting comment on the “Initial Study” for the
CEQA review process, there were many flaws in the notification process, including that it
omitted the February 22nd meeting from the initial notice to Spanish speakers (when the English
notice listed both the February 22nd and 28th meetings). Though it sent a correction to Spanish
speakers later, this did not remedy the situation because the disparate notices had caused
confusion among residents, and Spanish speakers ended up getting much less notice than English
speakers. This also constituted discrimination based on race, color and national origin prohibited

by Title VI. More acts of discrimination will be detailed in the next section.

c. Lack of Meaningful Opportunities for Public Participation and Comment. Further, it is

clear that the opportunities for public comment were not meaningful at all. There is a strong
appearance that SVSWA is not actually interested in receiving or giving consideration to public
comment. In addition to making decisions contrary to opinions and requests submitted, SVSWA
has at least on two occasions, failed to assure adequate recording of comments public comments
expressing opposition to the project.

After community members found out about the Plasco proposal, a number attended the
SVSWA board meeting of January 20, 2011 at which the Plasco proposal was approved to
advance to the CEQA environmental review process, including conducting an Environmental
Impact Report. Subsequently, community members have continued to attend Board Meetings in
which the Plasco proposal has been on the agenda.

At the January 20, 2012 Board Meeting, at least 20 persons and 5 residents of Gonzales
attended and gave comments, in which at least 8 persons spoke about the need for more
community outreach, at least 12 persons spoke for the need for further study of the project before
approving the Plasco proposal to start the CEQA process, and at least 1 person spoke against the
proposal. Board Vice President Fernando Armenta requested a postponement of 60 to 90 days

because he felt the process has not been inclusive, regardless of city council and stakeholder
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meetings. ~ Yet SVSWA Board still voted 6-3 to approve the Plasco proposal to advance to the
next stage of review, the CEQA process including the preparation of an Environmental Impact
Report, which is funded by the proposing company and almost always issues favorable results
for the company seeking permit approval.

Even more shockingly, SVSWA has so far, in important occasions for public comment on
the Plasco proposal, failed to adequately record public comments. In the January 20, 2011 Board
meeting in which the Plasco proposal was selected, the minutes of the meeting did not record the
substance of most public comments, including those made critiquing the safety of the
technology, and alleging that Plasco made key misrepresentations about the project. For instance,
Greenaction for Health and Environmental Justice, a San-Francisco based environmental justice
organization working at the invitation of Gonzales residents, gave technical comments about how
the information provided by the SVSW A was misleading and about Plasco’s record of pollution
excesses. Yet the substance of these comments are not reflected in the minutes — they merely
note that Greenaction “Spoke in Opposition of the Proposed Project.” *

At the February 22, 2012 scoping meeting held in Gonzales High School, one cause of
outrage for the community was that they discovered that SVSW A executive director Patrick
Matthews, Paul Miller the representative of ESA (the company contracted to conduct the
Environmental Impact Report), and the transcriptionist did not speak Spanish, and had not taken
interpretation headsets. Thus none of those people were prepared to understand comments made
in Spanish, and those comments would not be recorded. After demands to cancel the meeting
were denied, SVSWA stated it would provide consecutive translation of the discussions, because
the meeting was obviously not set up to allow for simultaneous translation between English and
Spanish, but subsequently refused to do so. This led to approximately 100 out of 120 residents to
walk out of the meeting, and many that remained to refuse to give their testimony at that meeting

in protest.

7 Minutes of January 20, 2011 meeting of the SVSWA Board of Directors, supra note 52.
%0 Minutes of January 20, 2011 meeting of the SVSWA Board of Directors, supra note 52.
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All these actions indicate that SVSWA’s systematic limitation of public participation and

comment in the process that selected the Plasco project.

2. Misinformation and omissions by SVSWA regarding plasma arc technology, its combustion
processes, emissions, health effects, and potential for energy generation

SVSWA has also acted intentionally to create a disproportionate impact on residents in
Gonzales through selection of the Plasco project for environmental review, because it
systematically provided or facilitated misinformation about the project in order to make it appear
more attractive to the Board of Directors and the public.

The starkest example of this was at the January 20, 2011 meeting of the SVSWA Board,
in which board members heard a lengthy presentation by the staff of the SVSWA that urged the
Board to vote in favor of selecting the Plasco project to move forward to the CEQA process and
Environmental Impact Report stage. After hearing the staff presentation, the Board voted 6-3 in
favor of the staff’s recommendation. Unfortunately, the SVSWA staff presentations included
statements that were clearly untrue and which they knew or should have known were untrue, and
also omitted key facts regarding the technology, emissions, health and environmental effects,
potential for energy generation, and Plasco’s track record. These include:

a. Misinformation that the Plasco plasma arc gasification project is based on a technology

that does not involve combustion. and does not produce toxic emissions. The SVSWA has

consistently issued information that was misleading, in order to paint plasma arc gasification
technology as a technology that does not use combustion, and produces no emissions, and
therefore would not present any risks to health. SVSWA staff acted improperly by accepting
these false claims and repeating them to the Board and to the public. For instance:
= Plasco’s proposal and subsequent materials and description of the project does not
make clear in an understandable way that plasma arc gasification technology has two

steps — heating of the waste into “syngas”, and then combustion of the syngas. The

information tends to skip over the details of the second process.
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At the January 20, 2012 meeting of the Board of Directors, the speaker introduced by
Patrick Matthews during the staff presentation to talk about economic development
said “nothing comes out” (there would be no emissions) from the proposed Plasco
facility. This is simply, clearly not true as Plasco’s own website confirms. SVSWA
knew or should have known of this. Plasco clearly knew the statement was untrue, but
said nothing.

A member of the CTC spoke as part of the staff presentation and claimed that the
CTC was not recommending companies that emit toxics into the environment. This
statement was incorrect, because Plasco (and Urbaser, the other company being
considered) would have toxic emissions.

SVSWA’s Director Patrick Matthews publicly denounced Greenaction for claiming
that there would be a stack for emissions at a Plasco facility, and he alleged such a
statement was false. In fact, Plasco now admits there would be not one, but two flare
stacks, each 32 feet tall, at a facility if it was built in Gonzales. These stacks would
have emissions of pollutants during start up and shut down of operations of the
plasma arc facility.

In the proposal submitted by Plasco to SVSWA in 2008, the drawing of the proposed
facility shows no stack for emissions. In photos of the Plasco pilot plasma arc facility
in Ottawa, Canada displayed by Plasco at the SVSWA’s February 22, 2012 Scoping

Meeting, 95% of the stack is cropped out.®'

b. Failure by SVSWA to disclose environmental exceedences by Plasco at its test facility

in Canada. Plasco has had dozens of instances of emissions exceeding regulatory limits for total

organic compounds, NOx and sulpher dioxide, yet SVSWA failed to disclose this information

during the Board meetings. The violations include:

81 See Exhibit 9. Plasco, Drawing of proposed facility. submitted in 2008 to SVSWA in response to Request for
Proposals. Source: Conversion Technology Commission, Agenda Packet for October 29, 2008.
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* In July 2008, a test found sulpher dioxide emissions at the plant’s flare to have
exceeded the allowable limit

*  On two occasions in January 2008, organic matter exceeded the maximum limit

= Activated carbon bed bypass non-compliance occurred February 1, 2009, 3 dates in
December 2008, and five days in January 2009

" According to the Ministry of the Environment, in 2009 Plasco had dozens of
exceedences;

= In 2010, Plasco had excess NOx emissions that exceeded regulatory limits

*  According to the Ontario WHAT, Canada Ministry of Environment in 2010,
Plasco’s Ottawa facility “is struggling” with smog-causing emissions, and has not

yet proven it can be successful.

¢. Misrepresentation about the potential of Plasco to generate electricity, and thus qualify

as a conversion technology. Further, misrepresentations about the potential of the Plasco project

to generate electricity have been made by ESA and SVSWA. During the staff presentation at the
SVSWA Board meeting on January 20, 2011, SVSWA’s consultant Michael Greenberg from
HDR told the SVSW A Board that Plasco generates twice as much electricity as Urbaser, a claim
that was untrue and had no basis in actual reality. When Greenaction questioned consultant
Michael Greenberg of HDR following the HDR portion of the staff presentation, he admitted that
his statement about Plasco’s supposed energy generation (1) was merely a “design concept”
without actual experience generating that much electricity, and (2) that HDR was surprised that
Plasco was not generating as much electricity as they expected. Unfortunately, HDR and
SVSWA staff failed to divulge to the Board the truth about the lack of significant energy
generation, leaving the impression that Plasco actually generates a lot of electricity when in fact

that is simply untrue ®

82 Exhibit 2. Greenaction, “Untrue Statements and Key Omissions by the Salinas Valley Waste Authority”, supra
note 53.
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All this misinformation created by misrepresentations made or permitted by SVSWA,
made the Board much more likely to select the Plasco project. When the SVSWA Board of
Directors launched the exploration of “Conversion Technologies” in 2005, it mandated that the
SVSWA search for alternatives to landfills by looking for “non-combustion” conversion
technologies.®” Thus the characterization of the Plasco project as a non-combusution technology
that produces no emissions, and generates energy, was important. Unfortunately, the Plasco
project would have emissions and Plasco has not succeeded in their goal of significant energy

generation at their pilot plant.

3. The SVSWA has exercised insufficient concern for adverse effects on residents, while
exercising improper bias and favoritism toward Plasco

The SVSWA has not, and does not plan to, give proper consideration to the health
impacts of the Plasco plasma gasification proposal, which would disproportionately affect Latino
residents in Gonzales, California.

The SVSWA Board had heard testimony about the misleading information about the
Plasco project, including that it involved combustion, and would emit pollution into the air, at its
January 20, 2011 meeting. Yet it decided to go ahead and approve the Plasco project.

The SVSWA, in its efforts to explore conversion technologies, issued a Statement of
Qualifications and Request for Proposals. The list of criteria that the SVSWA adopted to evaluate
the submissions did not include consideration for the impact and risks to the health of residents
and the effect on the environment as a whole. A clear example is that the official criteria adopted
to evaluate and rank proposals submitted in response to the Request for Proposals, did not
include consideration of impact on health and environment for Gonzales residents (or of other
areas.) Rather, it only listed the following as criteria: “Maximize diversion; Comparable gate
fees; Reduce impact on climate change; Organics composting or Anaerobic digestion; Education

Center; Separate, recycle or reuse materials; Financially self-sustaining; Public-Private

% See Chronologies supra note 38 and other SVSW A materials.
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partnership.” 84

It did not integrate for instance, “health and environmental impacts on
surrounding community” into the list.

Meanwhile, the SVSW A has demonstrated an improper bias and favoritism toward
Plasco. In addition to putting incomplete and misleading statements into the public record that
favored the Plasco project, there were other instances of unequal advantages being given to
Plasco. For instance, the SVSWA apparently informed Plasco of the dates of the scoping

meetings of February 2012 by at least mid-January, yet Gonzales residents only received notice

on February 3™ and/or February 15™. See supra notes 59 and 65 and accompanying text.

C. The SVSWA unlawfully and intentionally discriminated against the Latino and Spanish-
speaking residents of Gonzales through language discrimination and flawed and unequal
notification which resulted in unequal access to participation in processes related to the

proposed Plasco plasma arc gasification project

The SVSWA intentionally discriminated against Latino and Spanish speaking residents in
Gonzales by systematically limiting their participation in the decision-making process despite
their protected status under Title VL

Title VI prohibits not only discrimination based on race and color but also national origin.
This protects language minorities, such as Spanish speakers, from unfair exclusion of the benefits
afforded to non-minorities.

SVSWA discriminated against Latinos and Spanish speakers, including many foreign-
born persons, including in failing to provide Spanish translations of key documents necessary to
participate in the public comment process related to the Plasco proposal, as well as failing to
make its website accessible to Spanish speakers; failing to provide adequate interpretation

between English and Spanish at public meetings; failing to organize its meetings to be able to

¥ SVSWA Annual Report 2010-2011, supra note 41, at 17.
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receive and records comments in Spanish; and failing to give equal notice and opportunity for
Spanish speakers to participate in public meetings.

Failing to provide make information available in Spanish and allow for discussion
between Spanish and English clearly has the effect of disproportionately disadvantaging and
excluding Latino residents in Gonzales. As detailed in Section V. A, Gonzales is a predominantly
Latino/Hispanic town (88.1 percent of residents are Latino), and 74.6 percent of residents speak
Spanish at home. Of the Spanish speakers, approximately 54.5 percent speak English “less than
‘very well” 7, and 25.8 percent speak English “not at all”. Foreign-born residents of Gonzales are
even more disproportionately affected by lack of Spanish translation -- 95 percent of foreign born
residents of Gonzales are Spanish speakers, of whom approximately 89.8 percent speaks English
less than “very well” and 47.2 percent speak English “not at all”. 39.1 percent of the residents in
Gonzales are foreign born. See supra Section V. A. Statement of Facts, The Community.

Because the information related to the Plasco project is very technical, it is impossible for
a person that does not speak English very well or does not speak English at all to be able to
understand most documents and participate meaningfully in the entire process, unless translations
are provided for notice, written documents and oral proceedings. Thus, failure to provide such
translations in Spanish effectively excludes a significant proportion of the Gonzales community
from meaningful participation in the government review and public participation process related
to the Plasco plasma arc gasification (and any “conversion technology”) proposal. This
constitutes discrimination based on race, color and national origin violates Title VL

SVSWA also violated Title VI by giving unequal opportunity and notice for opportunities

of public participation to Spanish speaking residents.

1. Failing to provide Spanish translations of key information
While SVSWA has provided Spanish translation of a handful (approximately six) of

documents related to the Plasco plasma arc gasification proposal®, it has not provided and

¥ The SVSWA has provided English and Spanish versions of the following documents: “Authority Facts”, a 4-page
fact sheet about the SVSW A Scoping Meeting Notice dated 1/30/2012 (community members received this in the
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continues to fail to provide Spanish translation of key documents required for meaningful
participation in the process. For instance, key documents required for meaningful participation in
the current CEQA/Environmental Impact Report process (the purpose of which is to identify the
issues that should be analyzed in the EIR) have not been translated into Spanish, including:
o SVSWA’s “Plasco Salinas Valley Notice of Preparation”, which gives notice of the
undertaking of the EIR;
o SVSWA’s Plasco Salinas Valley Initial Study, a 56-page document that gives detail
on the proposed plan for the EIR, which “is provided to other governmental agencies

and for the public to encourage comments on what should be analyzed in the EIR”®.

The Initial Study document is the key document for the CEQA process to date, and the
SVSWA’s failure to translate this 56-page document effectively and unequivocally prevents
Spanish-speaking residents and Limited English Speaking residents from participating equally in
the process.

The notice for the February 22, 2012 meeting directed people to the SVSWA website,
and the Spanish version of the Initial Study was not available as of the date of filing of this
complaint. *’

At the February 22, 2012 scoping meeting, the SVSW A had copies of the slides for
Powerpoint presentation which was translated into Spanish. However, this document had only
very general information about the Initial Study, and would not make it possible to read or

key permit document, the Initial Study.

mail with their utility bill around February 3, 2012, though there was a controversy because the initial Spanish that
was sent omitted the February 22, 2012 scoping meeting, while the English listed the February 22 and 28 scoping
meetings); SVSWA Staff Report to the Board of 12/15/11; SVSWA Staff Report to the Board of 11/17/11; SVSWA
Staff Report to the City of Gonzales of 9/19/11; SVSWA Press Release 9/19/11.

¥ Se Exhibit 3, SVSWA notice received by residents on February 3, 2011, supra note 59.

¥ In English: “A copy of the Notice of Preparation and Initial Study can be obtained from the Authority’s website at
www.svswa.org, Gonzales City Hall or Monterey County Library at 851 Fifth Street.” In Spanish, “Una copia del
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The Public Comment card, which a member of the public is supposed to fill out to mail
his or her comments to the SVSWA about issues that should be addressed in the EIR, was made
available in Spanish at the February 22, 2012 scoping meeting, but is not available on the
SVSWA website as of the date of this complaint.

(Further, there are also problems with access by Spanish speakers to documents on the

website, which will be discussed below.)

All this clearly restricts the ability of Spanish speakers to participate equally and
meaningfully in the commenting process for the EIR, and constitutes systemic exclusion of
Spanish speakers from meaningful participation in the process. Both the English and Spanish
notices for the scoping meetings state that there would be a 30 day comment period to submit
comments on what should be analyzed in the EIR , and that the Notice of Preparation and Initial
Study would be made available around February 6, 2012*%. The English version of these
documents was made available around that date, but Spanish versions have never been provided

as of the date of this complaint. Yet SVSWA set the deadline for comment as March 7, 2012.

Further, other key documents that have not and are not being provided in Spanish include:

e Notice and agendas for upcoming board meetings

e Documents to be discussed at SVSW A Board Meetings, related to the Plasco proposal

e Minutes of Board meetings

As detailed in Section VI.B. above, the SVSWA staff and Board have been making
decisions that have and will significantly affect Gonzales residents since at least 2006, when it
decided to site the new “conversion technology” facility at Johnson Canyon landfill. Upcoming

Board meetings will do the same.

¥ Both the English and Spanish notice states that the Notice of Preparation and the Initial Study would be made
available around February 6, 2012, and there would be a 30 day comment period. From scoping meeting notices
received February 3, 2012. The English version of these documents was made available on the SVSW A website as
stated, but the Spanish versions were not.
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It is an aggregious violation of civil rights for a governmental entity to fail to provide
Spanish translation of information related to its acts that can have a significant adverse affect on
the residents, in a community where 74.6% speak Spanish at home, and approximately 40.6
percent of the population are Spanish speakers who spoke English less than “very well”, and 19.2
percent do not speak English at all. See supra Section V. A. Statement of Facts, The Community.
This constitutes discrimination based on race and cultural identity; further, the lack of Spanish
translation has an even more discriminatory effect on the foreign born — 85.5 percent of foreign
born residents are Spanish speakers that speak English “less than very well”, and 44.9 percent
speak English “not at all”. See supra Section V. A. Statement of Facts, The Community.

SVSW A must translate documents that are necessary for equal opportunity of
participation by all Gonzales residents in current and upcoming public comment opportunities.
Within the EIR process, there should have been translation of the Notice of Preparation and the
Initial Study that is required to participate meaningfully in the current public comment process
on the Environmental Impact Report (which SVSW A has scheduled to close on March 7, 2012)
as well as translation (and issuance) of the notice and agenda of meetings of the SVSWA Board
that address issues that relate to the Plasco project, and the relevant documents that the Board

will be discussing.

2. Failure to make the SVSWA website accessible in Spanish

SVSWA clearly uses its website as one of the principal distributors of information to the
public. As stated above, the notice on the February 22 and 28, 2012 scoping meetings directed
persons to the website to download the Notice of Preparation for the EIR, and the Initial Study.
Further, the notice stated, “For more information on the CEQA process, visit the Authority
website at www.svswa.org or call (831) 776 3000.”*

However, as of the date of this complaint, the SVSWA website is inaccessible to limited

English speakers and monolingual Spanish speakers, because the entire website and its

¥ From scoping meeting notices received February 3, 2012, supra note 59.
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navigation menus are in English. Thus a limited English or monolingual Spanish speaker would
not even be able to know how to navigate to the six documents that are made available in
Spanish. Websites that properly intend to provide information to limited English speakers always
have a link in the home page that makes clear what other languages are available, and then has

navigation options in those languages.

3. Failing to provide adequate interpretation in Spanish at key public meetings.

Further, the SVSWA failed to provide adequate interpretation services at meetings
discussing the Plasco plasma arc gasification proposal.

According to Asamblea which sought to attend all meetings of the SVSWA Board of
Directors since at least March 2011, if it became aware that Plasco was on the agenda, only two
of the meetings have provided Spanish interpretation, the meeting of September 15, 2011 and the
meeting of January 19, 2012. At all meetings that Asamblea has attended of the SVSWA Board
of Directors, no written materials were provided in Spanish.

At the February 22, 2012 scoping meeting, English to Spanish interpretation was
supposed to be provided, but SVSWA did not provide a sufficient number of headsets. SVSWA
appeared to have only between 30 and 50 headsets, when approximately 120 residents attended
the meeting, and at least some limited English speakers and monolingual Spanish speakers, and
limited or non-Spanish speakers (including SVSWA Executive Director Patrick Matthews, ESA
representative Paul Miller, and the court reporter doing the transcription of the proceedings), did
not receive headsets.

SVSWA knowingly and intentionally refused to provide adequate interpretation at the
scoping meeting on February 22, 2012. At the start of that meeting, members of Asamblea and
other residents pointed out to the facilitator and SVSWA officials that interpretation headsets had
run out, and requested cancellation of the meeting because limited English Spanish and
monolingual Spanish speakers would not be able to understand, and, because many English

speakers also did not have headsets. Patrick Matthews, SVSWA Executive Director, was asked
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publicly at the meeting asked by a community member whether he spoke Spanish, and he stated
he did not. A resident stated at the meeting that he asked the court reporter whether she spoke
Spanish and she did not. Neither had headsets. Paul Miller from ESA also did not have a headset
and it is suspected that he does not speak Spanish. There were also other limited Spanish
speakers and monolingual Spanish speakers that did not get translation headsets because they ran
out.

Asamblea and other residents protested vociferously for approximately 20 minutes and
repeatedly requested cancellation of the meeting, but Candace Ingram, the facilitator selected by
SVSWA, and SVSWA officials, refused. Ingram stated that the meeting will proceed, but at one
point stated that consecutive translation will be provided. Some consecutive translation was
provided, but this was sporadic, and the presentation made by SVSWA Executive Director
Patrick Matthews was not translated into Spanish through consecutive interpretation, and when
residents pointed this out, SVSWA said that the meeting will proceed regardless, and did not
provide consecutive translation of most subsequent discussions. This led to the walk out in
protest of approximately 100 to 120 residents who had been in attendance, and the refusal to give
testimony by a number of persons that remained.

This entire fiasco clearly had the effect of limiting meaningful participation by Spanish
speakers in the discussions about the environmental review process for the Plasco plasma arc
gasification proposal. Aside from the Spanish speakers being denied equal opportunity to
participate at the February 22, 2012 scoping meeting, the overall impression that these processes
were not welcoming or meaningful for Spanish speakers may discourage Spanish speakers (and

Latinos) from seeking to participate in future opportunities.

4. Failing to institute procedures that would allow for genuine participation of Latinos and
Spanish speakers, by assuring that comments can be received in Spanish.
Astoundingly, at the February 22, 2012 scoping meeting, the SVSW A did not even

appear to genuinely intend to receive or record comments by Latino Spanish speakers, as the
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meeting was conducted in English and was initially set up to provide only English to Spanish
interpretation, and not Spanish to English interpretation.

Shockingly, key officials including Patrick Matthews, Executive Director of SVSWA did
not speak Spanish but made no effort to take an interpretation headset, even though he arrived
early to the meeting. Further, the court reporter who was transcribing the proceedings also did
not speak Spanish but was not given an interpretation headset, so obviously could not understand
or transcribe comments made by Spanish speakers, including requests at the beginning of the
meeting to cancel the meeting because of inadequate translation. It is suspected that Paul Miller
from ESA (the company that was chosen by SVSWA to conduct the Environmental Impact
Assessment for the project) also did not speak Spanish, though he also did not have a headset.

Obviously, the participation by Spanish speakers in the meeting would not be
meaningful, if their comments would neither heard by the authority with decision making power,
nor recorded so they could be accessible to anyone else.

As noted above, residents pointed these flaws out at the beginning of the meeting, and

requested cancellation of the meeting. SVSWA refused to do so.

5. Failure to provide equal notice and equal opportunity for Spanish speakers to participation in
public comment processes

For the reasons stated above, SVSWA has denied equal opportunity to Spanish speakers
to participate in discussions related to conversion technology and the Plasco plasma arc
gasification proposal. SVSW A has consistently failed to provide adequate notice to Spanish
speakers about upcoming meetings where public comment could be made. As discussed above,
SVSWA has made very few efforts generally to notify Gonzales residents of public opportunities
for comment on the conversion technology discussions and the Plasco project, including those
residents who submitted written requests for notice on January 20, 2011.

Of the notices and documents issued, very few were translated into Spanish, and Spanish

speakers systematically have had (and currently have) unequal notice and access to information
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about almost all meetings and opportunities for public comment.

Even written notices provided by the SVSW A has had many flaws and inequalities. For
the scoping meetings for February 22 and 28, 2012, SVSWA’s “notice” in English and Spanish
was flawed and unequal, resulting in inequality for Spanish speakers. Gonzales residents
received a notice of these meetings, in English and Spanish, in the mail with their utility bill on
February 3, 2012. However, the English and Spanish notices were not the same-- the “Notice” in
English notified residents who read English about both the February 22 and 28 scoping meetings,
yet the Spanish language “Notice” only mentioned the February 28 scoping meeting. Regardless
of whether this failure to notify Spanish speaking residents about the February 22 Scoping
Meeting was intentional or accidental, it constituted unequal and improper and discriminatory
notice. Gonzales residents did subsequently receive a revised notice (on February 15, 2012), in
which the Spanish copies now listed both the February 22 and February 28 meetings. This did
not remedy the inequality, however, as it caused confusion in the community, and had disparate
adverse impacts — Spanish speakers ended up having only about one week of notice to prepare
for the scoping meeting, while English speakers had 19 days.

Because of this defect, on February 15, 2012 Asamblea and Greenaction sent a letter to
the SVSWA by email and calling for the cancellation of both meetings due to the defective and
unequal notices (and also due to the fact that SVSWA scheduled the February 22, 2012 Scoping
Meeting on an important Catholic religious observance, Ash Wednesday and the beginning of
Lent.)”

On February 16, 2012, Susan Warner of SVSWA responded with an email rejecting the
request for canceling the Scoping Meetings due to the notification issue, though she
acknowledged the discrepancy and called it “regrettable’.”’ SVSWA’s response also
acknowledged the fact that they were aware that key religious observances would occur in

Gonzales at the same time as the Scoping Meeting on February 22" (religious services were

* See Exhibit 4. Letter from Asamblea Poder Popular de Gonzales & Greenaction to SVSWA, see supra note 64.
°! Exhibit 7. Copy of Email Response from Susan Warner, Diversion Manager of SVSWA, of February 16, 2012,
supra note 67.

st SESWA 44

ED_002416_00066169-00044





EPA-HQ-2018-010543

scheduled for 5:30 and 7:00 in the evening, while the scoping meeting was scheduled for
6:30pm.) Despite acknowledging these problems, SVSWA decided to proceed with the scoping
meetings even though it is clear many residents would have to attend their important religious

observance instead of the scoping meeting.

For all these reasons, SVSWA instituted a pattern of practices, some of which were
knowing and intentional, that limited the opportunities available to Spanish speakers to
participate equally and meaningfully in the decision-making process. Thus the SVSWA has
violated Title VI by intentionally discriminating against Gonzales residents on the basis of their
race, color and national origin, thus denying the people most affected by the proposed project the
ability to fully participate. This far exceeds the showing of disparate impact necessary to find a

violation of Title VL

VII. REMEDIES

For all the reasons above, SVSWA violated Title VI by engaging in discrimination based
on race, ethnic identification, and nationality.

Complainant requests that the U.S. Department of Agriculture and the U.S.
Environmental Protection Agency conduct an investigation to determine whether the Salinas
Valley Solid Waste Authority violated Title VI of the Civil Rights Act of 1964 due to the
violations and discriminatory actions described in this complaint.

In order to provide effective remedies for the discrimination set forth in this Complaint,
the USDA and USEPA should require as a condition of continuing to provide state financial
assistance to the SVSWA that the Authority:

(1) Immediately cease the CEQA review of the Plasco proposal, that was selected through
improper procedures, and is currently being conducted in a discriminatory and biased manner,
including the EIR process that is being conducted by a vendor that was chosen in a closed

process that Gonzales residents were effectively and systematically excluded from;
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(2) Reverse its decision of January 20, 2011 to select the Plasco plasma gasification project,
and begin the entire “Conversion Technology” review process from the beginning with full
opportunities for meaningful participation of all residents, including examination of varied
options for locations to site conversion technology projects;

(3)  Require that all Gonzales and Salinas Valley residents receive equal and adequate notice,
in English and Spanish, for all future meetings on any waste disposal, waste management and/or
waste treatment projects being considered, reviewed or evaluated by the SVSWA, including but
not limited to the proposed Plasco Plasma Gasification project; this includes meetings of the
SVSW A Board at which the Plasco proposal, or any other discussion affecting Gonzales, will be
discussed. Residents who request it should also receive the agenda and documents for discussion
for these meetings,

4) Cease language discrimination by:

o Translating all key documents related to the discussions on “conversion technologies”
that would affect Gonzales and all communities in the Salinas Valley into Spanish,
including documents such as “Notices of Preparation” and “ Initial Studies”, and
notices and agendas for meetings of the SVSWA board and documents to be
discussed that are relevant to the Plasco project or any other issue that affects
Gonzales or other Latino, Spanish-speaking communities in the SVSWA jurisdiction;
SVSW A Board minutes; and other relevant documents from other bodies that are
critical for meaningful participation by Spanish speakers on the “conversion
technology” discussions;

(5)  For any official comment period, assure that Spanish speakers have equal time to submit
comments as English speakers, counting the date that Spanish translation of the required
documents are made available to the public;

(6) Translate the SVSWA website into Spanish, or as a minimum provide navigation tools

for Spanish speakers to be able to find the Spanish documents on the website. During the period
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that this has not completed, SVSW A should provide a Spanish speaking contact to the
community, through which residents can ask for Spanish copies of documents.

(7) Provide simultaneous translation between English and Spanish for all participants in
public meetings that are open to public participation and comment on the Plasco proposal (and
other projects that will affect Gonzales and the Salinas Valley), including relevant scoping
meetings, meetings of the SVSW A Board, and other meetings. This should assure both that
Spanish speakers can understand English, and English speakers can understand Spanish;

(8) Ensure that the comments made by the public, in both English and Spanish, through
comment periods, public meetings of the SVSWA and other relevant bodies, are recorded
adequately and faithfully, so that it serves as a meaningful and accurate record of the comments;
9) Cease siting waste management and other polluting facilities in a discriminatory fashion
that disproportionately affect communities of color and immigrants, such as Gonzales.

(10)  Respect environmental justice principles, and develop a SVSWA Environmental Justice
Policy in compliance with state and federal environmental justice principles, in consultation with
communities within the SVSWA jurisdiction,;

(11)  Assure full compliance with the Brown Act in providing transparency in proceedings,
notification, copies of documents.

(12)  Provide complainants with copies of all correspondence to or from the SVSWA

throughout the course of the investigation, deliberation and disposition of this Complaint.

VIII. CONCLUSION
SVSWA is a local authority subject to Title VI of the Civil Rights Act of 1964 because it
receives federal financial assistance, but violated its provisions by engaging in both actions that
will cause significant adverse impact on Latinos and Spanish speakers in Gonzales on the basis
of race, color and national origin, as well as acts that constitute intentional discrimination against

them on protected characteristics.
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We call on the USDA and USEPA to investigate these actions, and seek enforcement of

the requested remedy.

DATE: February 28, 2012 Respectfully submitted,

Roberta Ruiz-Camacho, on behalf of
~Asamblea de Poder Popular de Gonzales
i Ex. 6/EXx. 7(c) - Privacy !

Gonzales CA 93926

Ex. 6/ Ex. 7(c) - Privacy
Gonzales, CA 93926

Ex. 6 / EX. 7(c) - Privacy ]
Gonzales, CA 93926

Ex. 6 / Ex. 7(c) - Privacy

Gonzales CTA 93926
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Asamblea Poder Popular de Gonzales Complaint Against Salinas Valley Solid Waste Authority
Under Title VI of Civil Rights Act
February 28, 2012

LIST OF EXHIBITS

EXHIBIT 1. “Summary of Current & Previous State and Federal Grants as of February 20127,
received from the Salinas Valley Solid Waste Authority on 2 February 2012 in response to a
California Records Act Request by Greenaction

EXHIBIT 2. Greenaction for Health and Environmental Justice, “Untrue Statements and Key
Omissions by the Salinas Valley Waste Authority in their Presentation to SVSWA Board Members
Urging Approval of Moving Forward With the Proposed Plasma Arc Facility”, February 4, 2011

EXHIBIT 3(A) & 3(B). SVSWA, “Public Information and Public Participation Opportunities
Regarding a Proposal by Salinas Valley Solid Waste Authority to Develop a Plasma Arc Gasification
Facility at the Johnson Canyon Landfill” (no identifiable date on the text, but community members
received it with their utility bill on February 3, 2012) (A — ENGLISH; B — SPANISH)

EXHIBIT 4. Letter from Asamblea Poder Popular de Gonzales & Greenaction for Health and
Environmental Justice on “Fatal Defects in SVSWA Notice of Scoping Meeting & Request to Cancel
Scoping Meetings of February 22 and 28, 20127, February 15, 2012

EXHIBIT 5(A) & 5(B). Notice from SVSWA received by Gonzales residents on February 15, 2012
(containing similar information from the notice that arrived February 3, 2012, but with revised
Spanish information that listed both the February 22 and 28, 2012 scoping meetings.) (A-ENGLISH;
B-SPANISH)

EXHIBIT 6. Letter from Assemblymember of 28" District Luis Alejo, on “Salinas Valley Solid
Waste Authority’s Failure of Appropriate Notice on CEQA Process to Gonzales City Residents”
(requesting cancellation of scoping meetings), February 16, 2012.

EXHIBIT 7. Copy of Email Response from Susan Warner, Diversion Manager of SVSWA,
responding to Asamblea and Greenaction letter of February 15, 2012 which requested cancellation of
the February 22 and 28, 2012 scoping meetings.

EXHIBIT 8(A), 8(B) & 8(C).

8(A) (Partial) List of “Gonzales, Ca. Residents Who Submitted Written Requests To Salinas Valley
Solid Waste Authority On 20 January 2011 For Notice For ‘Any And All Opportunities For Public
Comment On Waste Treatment Technologies And/Or Facilities Being Considered Or Proposed For
The Salinas Valley’”; and

8(B) - Sample Request in English and

8(C) — Sample Request in Spanish

EXHIBIT 9. Plasco, Drawing of proposed facility, submitted in 2008 to SVSWA in response to
Request for Proposals. Source: Conversion Technology Commission, Agenda Packet for October 29,
2008
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Asamblea Poder Popular de Gonzales Complaint Against Salinas Valley Solid Waste Authority
Under Title VI of Civil Rights Act
February 28, 2012

LIST OF EXHIBITS

EXHIBIT 1. “Summary of Current & Previous State and Federal Grants as of February 20127,
received from the Salinas Valley Solid Waste Authority on 2 February 2012 in response to a
California Records Act Request by Greenaction

EXHIBIT 2. Greenaction for Health and Environmental Justice, “Untrue Statements and Key
Omissions by the Salinas Valley Waste Authority in their Presentation to SVSWA Board Members
Urging Approval of Moving Forward With the Proposed Plasma Arc Facility™, February 4, 2011

EXHIBIT 3(A) & 3(B). SVSWA, “Public Information and Public Participation Opportunities
Regarding a Proposal by Salinas Valley Solid Waste Authority to Develop a Plasma Arc Gasification
Facility at the Johnson Canyon Landfill” (no identifiable date on the text, but community members
received it with their utility bill on February 3, 2012) (A — ENGLISH; B — SPANISH)

EXHIBIT 4. Letter from Asamblea Poder Popular de Gonzales & Greenaction for Health and
Environmental Justice on “Fatal Defects in SVSW A Notice of Scoping Meeting & Request to Cancel
Scoping Meetings of February 22 and 28, 20127, February 15, 2012

EXHIBIT 5(A) & 5(B). Notice from SVSWA received by Gonzales residents on February 15, 2012
(containing similar information from the notice that arrived February 3, 2012, but with revised
Spanish information that listed both the February 22 and 28, 2012 scoping meetings.) (A-ENGLISH;
B-SPANISH)

EXHIBIT 6. Letter from Assemblymember of 28" District Luis Alejo, on “Salinas Valley Solid
Waste Authority’s Failure of Appropriate Notice on CEQA Process to Gonzales City Residents™
(requesting cancellation of scoping meetings), February 16, 2012,

EXHIBIT 7. Copy of Email Response from Susan Warner, Diversion Manager of SVSWA,
responding to Asamblea and Greenaction letter of February 15, 2012 which requested cancellation of
the February 22 and 28, 2012 scoping meetings.

EXHIBIT 8(A), 8(B) & 8(C).

8(A) (Partial) List of “Gonzales, Ca. Residents Who Submitted Written Requests To Salinas Valley
Solid Waste Authority On 20 January 2011 For Notice For *Any And All Opportunities For Public
Comment On Waste Treatment Technologies And/Or Facilities Being Considered Or Proposed For
The Salinas Valley’”; and

8(B) - Sample Request in English and

8(C) — Sample Request in Spanish

EXHIBIT 9. Plasco, Drawing of proposed facility, submitted in 2008 to SVSWA in response to
Request for Proposals. Source: Conversion Technology Commission, Agenda Packet for October 29,
2008
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Sent: 4/19/2013 1:05:40 AM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: Re: FWIW: quick thoughts about draft

Thanks for your thoughts. | just sent yvou what | sent to Lisa/Carlos.

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

E Personal Phone / Ex. 6 |

wooden-aguilar.helena@epa.gov

From: Rhodes, Julia

Sent: Thursday, April 18, 2013 12:49:52 PM
To: Wooden-Aguilar, Helena

Subject: FWIW: quick thoughts about draft

Helena,

I didn't get a chance to review the document you shared until this morning, but here are some off-the-cuff observations:

Ex. 5 - Deliberative/Attorney-Client

ED_002416_00066595-00001






EPA-HQ-2018-010543

Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 2/21/2014 5:06:21 PM

To: Fried, Hannah [Fried.Hannah@epa.gov]

CC: Kenney, James [Kenney.James@epa.gov]; Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: FW: Title VI Policy Papers - Comment Letters

Attachments:

Deliberative Process / Ex. 5

Harnnah-

Attached are the two policy papers, the comments we received from the public, and old link to our website,
Let me know if you need anything else.

Helena

http://www.epa.gov/civilrights/title6policy.htm

Helena Wooden-Aguilar
Acting Interim Director
Office of Civil Rights - USEPA
202-564-0792

i Personal Phone / Ex. 6 |
wooden-aguilar.helena@epa.gov

From: Wooden-Aguilar, Helena

Sent: Tuesday, August 20, 2013 8:48 AM

To: Rupp, Mark

Cc: Simons, Vicki

Subject: Title VI Policy Papers - Comment Letters

Hi Mark-

Sorry for the delay. Attached are the comments we received from the FR docket and what folks sent to us directly.

Let me know if you need anything else,

Helena

From: Yan, Jerett

Sent: Friday, August 16, 2013 5:36:47 PM
To: Wooden-Aguilar, Helena

Subject: RE: URGENT : Comment Letters

The two documents are the OCR website comments and the Federal Register comments. | think this is everything,
though there may be a couple duplicates.

From: Wooden-Aguilar, Helena
Sent: Friday, August 16, 2013 5:24 PM
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To: Yan, Jerett
Subject: URGENT : Comment Letters

Can vou send the comment electronically? All of them?

From: Rupp, Mark

Sent: Friday, August 16, 2013 5:16:52 PM
To: Wooden-Aguilar, Helena

Subject: Comment Letters

Hi, Helena. | Personal Matters / Ex. 6 | I'd asked for the letters in hard copy, but I'm
actually good if you can just email them to me when you can...l’d like to read them during the time I'm out.

Thank you!
Mark

Mark W. Rupp
Deputy Associate Administrator for Intergovernmental Relations
Office of Congressional and Intergovernmental Relations
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460
(202) 564-6074 (Desk)
i Personal Phone / Ex. 6 :
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From: Avi Allison

To: Rights Civil@EPA

Cc: Marianne Engelman _Lado

Subject: Amended Comments on EPA Draft Policy Papers Regarding Implementation of Title VI of the Civil Rights Act
Date: 03/22/2013 01:27 PM

Attachments: Title VI Comments Amended 2013-03-22.pdf

Dear Office of Civil Rights,

Enclosed please find the amended comments of a coalition of community groups, environmental
organizations, and interested individuals regarding two EPA Draft Policy Papers entitled “Title Vi of
the Civil Rights Act of 1964: Adversity and Compliance with Environmental Health-Based
Standards”; and “Title VI of the Civil Rights Act of 1964: Draft Role of Complainants and Recipients
in the Title VI Complaint and Resolution Process.”

These comments are nearly identical in content to comments submitted by this coalition on March

20™M. However, the earlier version of these comments inadvertently failed to include California
Rural Legal Assistance, Inc. in the list of signatories.

Thank you for the opportunity to comment on these draft policy papers. Please do not hesitate to
contact me with any questions.

Sincerely,
Avi Allison

Avi Allison

Litigation Assistant
Earthjustice

156 William Street

Suite 800

New York, New York 10038
T: 212-845-7386

F: 212-918-1556

www. earthjustice.org

The information contained in this email message may be privileged, confidential and protected from disclosure. If you are not the
intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have received this email

message in error, please notify the sender by reply email and delete the message and any attachments.

“please consider the environment before prioting
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From: Catherine Redmond

To: Rights Civil@EPA

Subject: Comment letter on EPA's draft Title VI policy regarding adversity and compliance with environmental health
based-thresholds

Date: 03/06/2013 04:55 PM

Attachments: SIVAPCD comments on draft EPA Title VI policy.pdf

Dear Mr. Deleon,

Attached please find comments submitted by the San Joaquin Valley Unified Air Pollution Control
District on EPA’s draft Title VI policy regarding adversity and compliance with environmental health
based-thresholds.

Thank you,
Catherine Redmond

Catherine T. Redmond

District Counsel

San Joaquin Valley Unified Air Pollution Control District
1990 E. Gettysburg Avenue

Fresno, California 93726

Tel: (559) 230-6033

Fax: (559) 230-6061

s ne phs
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San Joa Jalle
AR PRLLUTION CONTRDL B TR

March 6, 2013

Rafael Deleon, Director

EPA, Office of the Administrator
Office of Civil Rights

Mail Code 1201A

1200 Pennsylvania Ave., NW.
Room ARN 2450

Washington, D.C. 20460

Re: Comments on EPA’s Draft Policy Entitled Title VI of the Civil Rights
Act of 1864 Adversity and Compliance with Environmental Health-
Based Thresholds

Dear Mr. Deleon:

The San Joaguin Valley Unified Air Pellution Control District (*District”) submits
the following comments on EPA’s above-entitled draft Title Vi policy. The District
is the primary regulatory authority for stationary sources of air poliution in
California’s San Joaquin Valley ("SJV") under the federal and California Clean Air
Acts. Accordingly, the District is the permitting agency for well over 15,000
stationary sources of air poliution in the SJV.

Due to Valley's unique geography and meteorology, no other region in California
faces the enormous degree of difficulty that the SJV faces in meeting the ambient
air quality standards for ozone and particulates. Surrounding mountains,
stagnant weather patterns, hot summers, and foggy winters make the formation
of air pollution in the SJV inevitable and prevent air poliutants from dispersing.

As a result, the SJV has one of the most mature regulatory programs in the
nation and the most stringent stationary source regulations. Accordingly, the
District requires stationary sources to obtain pre-construction permits for any
emission source with the potential to emit two (2) pounds per day of poliution, or
less than 1 ton of pollution per year. 1t also requires each such source to employ
the best available control technology ("BACT”). As part of the engineering
analysis conducted during the permitting process, the District alsc prepares an
ambient air quality analysis ("AAQA”), which ensures that pollution associated
with a permitied source does not exceed an ambient air quality standard or that a
current exceedance is not made worse, and a comprehensive health risk
assessment ("HRA”), which employs the extremely conservative methodology
established by the California Office of Environmental Health Hazard Assessment.

Seved Badredin

Exeputive Direptoride Polistion Centeni Offeer

Horthern Reglon
800 /

Zouthern Region

iad s @
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Given the nature of the above-analyses, the District strongly disagrees with
EPA’s proposal to depart from its long-established presumption that no adverse
impacts are caused for purposes of Title VI of the Civil Rights Act where a permit
is issued in compliance with environmental health-based standards.

EPA’s statement in its Draft Title Vi Policy that sensitive populations, hot spots or
cumulative impacts may not have been considered in the establishment of a
health-based standard is simply untrue.

For instance, when EPA establishes a national ambient air quality standard
("NAAQS”) pursuant to Clean Air Act section 109, 42 U.S5.C. § 7409, it is required
to set the standard with "an adequate margin of safety.” Under EPA's own
policies, in establishing an adequate margin of safety, EPA must consider
sensitive populations, the nature and severity of health effects involved and the
kind and degree of uncertainties at issue when it sets national ambient air quality
standards (“NAAQS").! Indeed, by EPA’s own admission, the legislative history
for Clean Air Act section 109 requires EPA to set the NAAQS based on sensitive
populations.

It follows that EPA’s proposal to presume that sensitive populations may still be
adversely impacted by emissions that do not exceed a respective NAAQS is
contrary to EPA’s own mandate in establishing the NAAQS in the first place. If
complying with a NAAQS is not a presumed protection of a specific population’s
health, EPA should not have established the NAAQS at that level. Further, if
additional scientific evidence has been established since the NAAQS was
developed, EPA is obligated to review and act on that science during its regular
review of each NAQQS, and to update the NAAQS according to its analysis.
Removing the presumption of health protection provided by complying with the
NAAQS thrusts local permitting agencies into the unenviable and ultimately
unmanageable role of second-guessing EPA’s actions in establishing the
NAAQS in question, and of examining all the scientific evidence that has been
developed since the date of the establishment of the NAQQS. This proposed
duplication of efforts is clearly contrary to all concepts of efficient government.
More importantly, such an effort is simply an unreasonable expectation to place
on permitting agencies. There are few, if any, permitting agencies that have the
resources and wherewithal to perform such an analysis.

Furthermore, other additional environmental health-based thresholds that the
District employs during its permitting process are similarly established based on
conservative assumptions, including protecting sensitive populations and the
consideration of hot spots and cumulative impacts. For instance, the HRA that
the District conducts during its permitting process analyzes the maximum

' See EPA’s Integrated Review Plan for the National Ambient Air Quality Standards for
Particulate Matter dated March 2008 at page 4. Available at:
hitp:/fwww.epa.gov/ttnnaags/standards/pm/data/2008 03 final integrated review plan.
pdf (visited March 6, 2013).
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potential human health risk that air pollution from a proposed permit project could
have, given a set of very conservative, worst case assumptions. The California
Governor's Office of Environmental Health and Hazard Assessment ("OEHHA")
methodology that the District employs for its assessment is a widely accepted
standard for performing such assessments and includes the analysis of the
“potency, toxicity, quantity of emissions, and prommiiy to sensitive receptors” as
well as hot spot and cumulative impact analyses .’

The outcome of this analysis is an extremely conservative assessment of a short-
term acute hazard index, a longer term chronic hazard index and the maximum
individual cancer risk for a project. Only if the acute and chronic indices are
below 1.0 and the maximum individual cancer risk is below 10 per one million
people, is the project is deemed to have no significant risk to human health. The
District will not issue a permit for a project that exceeds these conservative risk
thresholds. Because these thresholds are established based on sensitive
receptors, hot spot and cumulative impact analyses, EPA’s concern that such
Issues may not have been considered during the establishment of the thresholds
simply does not exist.

Accordingly, at least in the SJV where the regulatory and permitting framework
are rigorous and based on standards that are conservalively established based
on sensitive populations, hot spots and cumulative impacts, EPA should maintain
the presumption that no adverse impacis are caused by permits issued in
compliance with such environmental health-based thresholds. To abandon the
presumption in the face of facts and circumstances as ocutlined above is
nonsensical and will result in lengthy, resource-intensive and redundant Title Vi
analyses that will not reveal any otherwise unidentified adverse impacts, even for
sensitive populations.

Thank you for this opportunity to comment on the draft Title V1 policy. Please

feel free to contact me at (559) 230-6033 should you have any guestions
concerning the above comments,

Sincerely

Mﬁ%f s

Catherine T. Radmond,
District Counsel

* See OEHHA Air Toxics Hot Spots Program Risk Assessment Guidelines: The Air
Toxics Hot Spots Program Guidance Manual for Preparation of Health Risk
Assessments dated August 2003 at pages 1-3 (sensitive populations) and 4-1 (hot spot
and cumuiative impacts). Available at;

hitp/oehha ca.gov/airthot spots/pdffHRAfInalncapn. pdf (visited March 8, 2013).

R
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From: David A, Ludder

To: Rights Civil@EPA

Subject: Comment on Title VI Policy Changes
Date: 03/04/2013 04:28 PM

Attachments: Comment on Title VI Policy Changes.pdf

See attached.

LAW OfFICE OF
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LAW OFFICE OF

AVID A. LUDDE

A Professional Limited Liability Company

March 4, 2013

Delivered Via Electronic Mail (civil.rights@epa.gov)
Ms. Helena Wooden-Aguilar, Assistant Director
External Complaints and Compliance Program

Office of Civil Rights

U.S. Environmental Protection Agency

Mail Code 1201A

1200 Pennsylvania Ave NW

Washington, D.C. 20460

Re:  Title VI Policy Papers
Dear Ms. Wooden-Aguilar:

On January 30, 2013, the U.S. Environmental Protection Agency released two draft policy
papers for public comment. One draft policy paper discusses EPA’s thinking about how to expand
the roles of complainants and financial assistance recipients in the Title VI complaint process. The
second draft paper proposes to change the way EPA assesses “adversity” by having the Agency
refrain from applying a “rebuttable presumption” in certain Title VIinvestigations. These comments
are offered for your consideration.

General Observation

The EPA and Office of Civil Rights have been engaged in a process to improve effective
implementation of Title VI for some time. The two draft policy papers announced on January 30,
2013 represent small, but significant improvements. It is however, disheartening that the pace of
“change” is so slow.

Enhanced Role for Complainants

In the first policy paper, EPA proposes (1) that it provide, in appropriate cases, for alternative
dispute resolution before its commences an investigation of an accepted complaint; (2) that it notify
complainants of any preliminary finding of non-compliance with Title VI; and (3) that it will engage
with complainants who want to provide input on potential remedies that might be included in a
voluntary compliance agreement between EPA and the financial assistance recipient. While each
of these changes offer enhanced roles for complainants, I am particularly concerned that the policy
implies that EPA will rely heavily on alternative dispute resolution to avoid making a preliminary
finding of non-compliance. This could result in less Title VI compliance because recipients will rely
on the alternative dispute resolution process to define their obligations rather than on the mandated
obligations of Title VI. With that caveat, however, 1 support the proposed changes.

9130 McDougal Court » Tallahassee e Florida 32312-4208 » Telephone 850-386-5671

Facsimile 267-873-3848 o Email DavidALudder@enviro-lawyer.com ¢ Web www.enviro-lawyer.com
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Elimination of Rebuttable Presumption

In the second policy paper, EPA proposes to eliminate the rebuttable presumption that
compliance with environmental health-based standards means that no adverse impacts can result.
The rationale provided in support of this change is sound. Accordingly, I support this policy change.

However, the discussion of this policy change raises two related issues of concern.

The first issue is whether OCR’s repeated reliance on the 2000 Draft Revised Guidance for
Investigating Title VI Administrative Complaints Challenging Permits, 65 Fed. Reg. 39650-39687,
to describe EPA’s existing policy is appropriate. The Draft Guidance states that “[o]nce the Draft
Revised Guidance for Investigating Title VI Administrative Complaints is final, it will replace the
Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits (Interim
Guidance) issued in February 1998.” 65 Fed. Reg. at 39650. The Draft Guidance has never been
made final. Thus, it is not appropriate to describe the Draft Guidance as the existing policy.

The second issue is whether the scope of potential “adverse impacts” cognizable under Title
Vlinclude non-health impacts and impacts beyond the statutory authority of the recipient to regulate.
For example, might safety and noise impacts from increased vehicular traffic or offensive odors
associated with the operation of a landfill granted a permit by the recipient be an “adverse impact”
cognizable under Title VI even though such impacts are not subject to regulation under
environmental laws? 1 suggest that the scope of “adverse impacts” cognizable under Title VI is
governed by Title VI (“discrimination”), not by federal or state environmental laws. If that were not
the case, Congress and State legislatures could limit the scope of Title VI merely by passing
environmental protection laws which seek to protect against a narrow set of adverse health impacts.
EPA should address this issue forthrightly.

Conclusion

The proposed policy changes reflected in Adversity and Compliance with Environmental
Health-based Thresholds and Role of Complainants and Recipients in the Title VI Complaints and
Resolution Process are warranted enhancements to EPA’s existing Title VI policies. Accordingly,
I support them.

Sincerely,

L :
I o
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David A. Ludder
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From: Margaret Gordon
To: Jerett Yan/DC/USEPA/US@MSQO36S ; Rights CivikOEPA

Ce: gj--title-vi@googlegroups.com
Subject: Comment:Community Voice Input on EPA Title VI Policy DRAFTS

Date: 03/06/2013 05:23 PM

Dear Mr. Jerett Yan,

Comment :

What's missing how to carr local level™,
if the laws, agencies or adm
participation or/ard engageme
it business as usual and no Cbanr e en T

what I need to know how advocate, with l mlt resources and capac ty

v out the "spirit of
lwaathﬁ can't 1

cgional US/EPA

reg outside of California
ss the ej communi

problems.

As fﬂ“ as experiences the other
aren't willing to step-up addre

Enclosing, any tr sportati
must have ironmental
health ds ent, me
developmen developm
communities - ssibl fedaral
agecies must formal 1np4t in the over

using or etc etc from the Federal L@ve“bwen_
ce CQG”kllbt understa
no pre

9]
A p 1Yom the funding
of the developmen al project.

sig

Also, I endorse Omega Wilson recommendation as Community Voice Comments as per
document.

Thank vou,

Margaret Gordon

West Oakland Environmental Indicators Project
7 14th St.

land, CA 94607

510-257-5647
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From: Koroma, Daniel B. (ECY)

To: Rights Civil@EPA

Ce: Piazza, Millie (ECY)

Subject: Comments - Civil Rights Act Title VI
Date: 02/26/2013 04:53 PM

1. Would the proposed amendment also consider providing some financial incentive for
potential complainants to come forward with complaints similar to whistle blower
incentives?

2. Would the proposed amendment make some provision for financing the cost of
collecting information/data, copying, mailing etc. relevant documentation or would the
complainant be reimbursed for the above costs?

3.  Would the proposed amendment provide any protection for the complainant against
retribution on the part of the recipient?

Thanks for your consideration.

ED_002416_00066611-00001






EPA-HQ-2018-010543

From: Patti Anderson

To: Rights Civil@EPA

Cc: aroyden-bloom@4cleanair.org; Barry Wallerstein; Barbara Baird; Mehsen Nazemi

Subject: Comments of SCAQMD on EPA's 1/23/13 draft "Title VI of the Civil Rights Act of 1964...." - Due May 7, 2013
Date: 05/07/2013 01:24 PM

Attachments: Comment Ltr-2013 Presumptions.pdf

Attached are the comments submitted by South Coast Air Quality
Management District on the above-referenced matter.

Contacts: Barry R. Wallerstein, D. Env., Executive Officer

Phone: 909-396-2100, email: bwallerstein@agmd.gov

Barbara Baird, Chief Deputy Counsel
Phone: 909-396-2302, email: bbaird@aqmd.gov

Patti Anderson
Administrative Secretary/Legal
District Counsel's Office
SCAQMD

(909) 396-2956

& Pl TR privding |
CONFIDENTIALITY NOTICE: This email may contain material that is confidential, privileged or attorney work product for the
sole use of the intended recipient. Any review, reliance or distribution by other recipients without express permission is
prohibited. If you are not the intended recipient, or the employee or agent responsible to deliver it to the intended recipient,
please contact the sender and delete all copies.

e
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‘@ South Coast
4 Air Quality Management District

e, 21865 Copley Drive, Diamond Bar, CA 91765-41 78
— (909) 396-2000 - www.agmd.gov

" Office of the Executive Officer

Barry R. Wallerstein, D. Env.
909.396.2100, fax 909.396.3340
May 7, 2013

vig U.S. Mail and e-mail at civil.rights@epa.goy

Rafael DeLeon, Esq., Director
U.S. EPA, Office of Civil Rights
(Mail Code 1201A)

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Re:  Comments of the South Coast Air Quality Management District staff on EPA’s
January 23, 2013 draft: “Title VI of the Civil Rights Act of 1964: Adversity and
Compliance with Environmental and Health-Based Thresholds” and January 25, 2013 draft
“Role of Complainants and Recipients in the Title VI Complaints and Resolution Process”

Dear Mr. De Leon:

The South Coast Air Quality Management District staff appreciates the opportunity to provide
comment on EPA’s draft proposals described above. We have reviewed the draft policy papers and
wish to provide the following suggestions. First, it is unclear why EPA feels there is a need to
change its guidance regarding the “presumption” that compliance with a NAAQS (or other
environmental health-based thresholds) means there should normally not be a finding of adverse
impact. EPA admits that it has not yet had occasion to apply the presumption set forth in its 2000
draft guidance. 65 Fed. Reg. 39650, et seq. We are assuming that EPA may be concerned that by
characterizing its position as a “rebuttable presumption,” it implies that there is some particular
evidentiary burden of proof placed on the person trying to show that despite compliance with the
NAAQS, the impact is nevertheless “adverse,” which may be difficult for a complainant lacking
resources. :

We think this concern could be addressed by clarifying that the presumption is merely one affecting
the burden of producing evidence, and not shifting the burden of proof. In other words, if the claim
is that NO2 impacts are adverse from a particular permit, and the area is and will remain in
compliance with the NO2 NAAQS, then EPA presumes that the impact is not adverse unless some -
evidence is presented that it is in fact adverse. This would allow EPA to readily dispose of cases for
which there is no reason to think that there is an adverse impact, while still allowing for more
detailed investigations in cases where there is some evidence that requires evaluation and possible
further investigation. Without such a basis for disposing of meritless complaints, EPA resources
may be overwhelmed and unable to concentrate on the truly significant cases.
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Rafael DeLeon, Esq.
U. S. EPA, Office of Civil Rights
May 7, 2013

. Page 2

We also wish to ensure that by making this change, EPA is not backing off from its June 2000 draft
guidance that adverse impacts must be “significant” to support a finding of violation. 65 Fed. Reg.
pp. 39660, 39680. This principle is consistent with existing law. NAACP v. Medical Center, Inc.,
657 F.2d. 1322, 1332 (3d Cir. 1981). We request EPA to 1nclude a statement to this effect in any
final pohcy paper. .

- We also have two comments on EPA’s draft “role of complainants and recipients” document.
In that paper, EPA states: “EPA is not in an adjudicatory role, evaluating evidence produced by
opposing sides, but instead investigates allegations about its recipient, and reaches a conclusion
regarding whether a violation of Title VI has occurred.” We are very concerned about the tone of
this comment. While EPA may not be technically in an “adjudicatory” role at this stage, we
- definitely think EPA needs to fairly and impartially evaluate the evidence submitted by each side.
If EPA is going to reach a “conclusion,” it must be based on an impartial and thorough
investigation. Second, EPA states that it will notify the complainant about a “preliminary finding of
noncompliance” and will also notify the public by posting its decision on its public access website.
We object to this procedure. At the preliminary determination stage, the recipient agency has not
even had the opportunity to provide its formal response to EPA’s determination. We are concerned
‘that because this is called a “determination of noncompliance,” it would mislead the public into
thinking that it is a final decision. We request EPA delete this section and not notify the public until
at least after the administrative law judge stage of the proceedings. .

Finally, we note that EPA has never finalized its 2000 draft guidance. 65 Fed. Reg. 39650, et seq.
(June 27, 2000). When EPA proposed its guidance, we provided detailed comments, some of which
requested clarification or disagreed with certain concepts in the draft guidance. We are including
with these comments a copy of our comments filed in August 2000, so that EPA may address some
“of the areds needlng clarification or changes as it continues to examine its environmental justice
policies.

Thanl_( you again for the opportunity to comment on these papers. Should you have any questions
- please contact me at bwallerstein@agmd.gov or (909-296-2100) or Barbara Baird, District Counsel,
at bbaird@agmd.gov or (909-396-2302).

Sincerely,

Barry R. Wallers}ein, D. Env.

BRW:BB:pa

e/share/bb/Title VI/2013 Presumptions
Enclosure: Letter dated August 18, 2000 to U.S. EPA from SCAQMD

cc:  Amy Royden-Bloom, National Association of Clean Air Agencies
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South Coast
Air Quality Management District

. 21865 E. Copley Drive, Diamond Bar, CA 91765-4182
(909) 396-2000 http //www aqmd gov

Oﬁ‘ice of the Executive Officer
(909) 396-2100
Fax: (909) 396-3340

August 18, 2000

Via U.S. Mail & Electronic Mail
United States Environmental Protection A gency
Title VI Guidance Comments . ,
Office of Civil Rights (1201A) .
1200 Pennsylvania Avenue, NW. =~
‘Washington, D.C. 20460 '
[civilrights@epa.gov]

"RE:  South Coast Air Quality Management District’s Comments on Draft T itle VI
Guidance for EPA Recipients Administering Environmentdl Permit Programs and
" Draft Revised Guidance for Investigating Title VI Administrative Complaints
Challenging Permits (65 Fed Reg. 39650 et seq. [June 27, 2000])

The South Coast Air Quahty Management District (AQMD) appreciates the opportumty to
.comment on EPA’s Draft Recipient Guidance and Draft Revised Investigation Guidance.”
Environmental Justice is very important to the AQMD. In October 1997, the AQMD.Board
adopted a series of 10 Environmental Justice Initiatives to assure equitable environmental
policymaking and enforcement to protect all AQMD residents from the health effects of air.
pollution.® All of these initiatives have now been implemented, and AQMD continues to
1mplement additional programs to further environmental justice goals. Key accomplishments
in 1mplement1ng env1ronmental Justlce mclude

! The AQMD is the reglonal air pollution control agency for the Los Angeles area havmg pnmary responsxblhty for
control of air pollution from all sources except motor vehicles. (California Health & Safety Code section 39002) It -

encompasses the Los Angeles metropolitan region, including the non-desert portions of Los Angeles, Riverside and- _—

San Bernardino counties, Orange County, and the Palm Springs/Indio area. It includes over 15 million residents.
Southern California’s economy constitutes about one-half of the Callfomla economy, which ranks seventh in the
world in tenns of goods and services provided. It is classified as an “extreme” nonattainment area for ozone and a

“serious” area for PM,, and carbon monoxide. »
? In preparing these comments, AQMD worked closely with the environmental justice subcommittee of its Home
Rule Advisory Group. The advisory group consists of representatives from EPA, California Air Resources Board,
local government, industry, and environmental groups. The mission of the advisory group is to““seek consolidation
of overlapping federal, state, and local regulations to streamline regulatory compllance while attaining clean air
goals These comments are consistent with that mission. ol

A copy of the 10 Imtlatlves and Four Guiding Principles is attached.
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Title VI Guidance Comments
‘August 18, 2000
Page 2 :

1) holding monthly town hall meetings held throughout the District where Board
. members and executive staff listen to and respond to community concerns, and follow
up on these concerns; '
2) . completing the most comprehenswe air toxics exposure study ever performed
- [Multiple Air Toxics Exposure Study (MATES II) 1998- 991 to identify the sources of
- toxic exposure and relative levels of exposure in different communities;
3) amendmg the District’s air toxics rules to add additional compounds, including non-
‘ - carcinogenic toxic compounds, establish allowable “cancer burden” for permitted
facilities, and reduce the target risk level existing facilities must seek to meet;
4) adopting an Air Toxics Control Plan which describes measures the District plans to
 take over the next decade to further reduce air toxics; and
- 5) adopting motor vehicle fleet rules to reduce exposure to diesel emissions, which
- contribute over 70% of airborne toxic risk throughout the District.

The AQMD appreciates EPA’s publication of the draft recipient guidance, which contains
numerous helpful suggestions. AQMD agrees with EPA that a “comprehensive approach” to
- address environmental justice concerns, rather than a case-specific or area-specific approach,
- offers “the greatest likelihood of adequately addressing Title VI concerns.” (p 39657)
AQMD is actively implementing such a comprehenswe approach, as described in part above.

 AQMD also supports EPA’s concept of “due weight.” EPA states that a program that over a
reasonable period of time eliminates or reduces adverse disparate impacts, to the extent -
required by Title VI, and is supported by sufficient underlying analysis, can form the basis
for expedited review of complaints. EPA would dismiss complaints regarding actions taken
under such a program, where EPA finds the program adequate. (p. 39675) However, EPA"

‘has limited its discussion of such programs to so-called “area-specific agreements.” Such
agreements would be made between “recipients, affected residents, and stakeholders” .
respecting a specific geographic area of concern. (/d.) AQMD believes EPA should expand
this concept to accord “due weight” to recipient programs which meet EPA’s criteria,
whether or not they are the result of such “agreements. % The key point is whether the
program adequately addresses adverse impact. In making that decision, it is important that
EPA establish practical, objective criteria for a program that should be given due weight.
The criteria need to be objective in order to assure consistent treatment between different
areas. AQMD would like to work with EPA in developing such criteria. As a starting point
'AQMD suggests the program include the following elements:

1) public participation in development and implementation of the program;
2)  identification of areas of greatest concemn for relevant stressors or use of
methods to evaluate cumulative impacts;

4 AtEPA’s pubhc listening session in Carson, Callfomla, on August 2, 2000, speakers expressed concern that
recipients would enter agreements with community groups that are not representative and may be funded by
polluting industry. By the same token, permitting agencies should be-able to have effectlve programs approved by
: EPA even if a particular community group does notagree :

Co
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~ Title VI Gu,idah}ce Comments
August 18, 2000
- Page3.

’ 3)‘ - measures to mgmﬁcaxitly reduce existing levels of relevant.stressor"s and
4) . measures to ensure that new or modlﬁed perrmts do not cause 51g1uﬁcant
adverse impacts. :

_ AQMD s Envxronmental Justice Initiatives, to gether with other existing programs to reduce

" adverse impacts, go a long way toward achieving an approvable “comprehensive program.™
- AQMD would like to work with EPA to determine what enhancements, if any, are needed to
make its program approvable and entitled to “due weight” as discussed in the draft guidance.
AQMD would like to volunteer to help develop a model program to implement this concept.

" We note that EPA’s draft recipient guidance suggests that permitting agencies receiving
funds develop their programs with the involvement of all agencies and parties that may
contribute to potential problems and solutions. EPA specifically encourages involving other
government agencies such as local governments having authority over land use and those
agencies controlling decisions that affect traffic patterns. AQMD fully supports this

- approach. However, EPA has an important role to play in this process. AQMD urges EPA
to conduct extensive outreach and training for local government officials so that they may
become aware of the potential environmental justice implications of their decisions. AQMD
would like to work with EPA in these efforts. Also, EPA should revise its complaint
investigation process to. give local governments the opportunity to participate. Since local
governments may have an important role in developing the most effective remedial
measures, they should be included in the process at all stages, including informal resolution.

AQMD is grateful for EPA’s efforts to publish recipient guidance, and beheves that the draft
revised Title VI investigation guidance provides significant clarification as compared to the

1998 Interim Guidance. However, there are still some areas that require clarification, and

_ some areas in which AQMD disagrees' with the draft guidance or suggests improvements to
"it. AQMD’s detailed technical comments are attached. They are organized according to

whether they support EPA’s draft guidance, disagree/suggest improvements, or seek

" clarification. Each comment identifies whether it refers to the Draft Recipient Guidance or
Draft Investigation Guidance. AQMD urges EPA to publish a document summarizing and -
responding to comments prior to issuing any final guidance documents.

In conclusion, AQMD supports EPA’s continuing efforts to effectively and fairly implement

~ Title VI and to provide useful guidance. AQMD especially appreciates the draft recipient
guidance provided by EPA. AQMD’s comments are intended to help achieve environmental
justice goals, which the AQMD fully supports, and to do so in a practical manner with clear, K
objective criteria that will help all stakeholders understand and implement their respective -

- obligations. -

> AQMD’s MATES II study demonstrated that cancer risks due to air toxics have declined signifi cantly at all
' monitoring stations since 1990, ranging from 43% to 63% decreases. (MATES I, p. 2-1) .
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Title VI Guidance Comments
August 18, 2000
Page 4

Please contact me at (909) 396-2100 or Lupe Valdez, Deputy Executive Officer for Public
Affairs and Transportation, at (909) 396-3780 to discuss how AQMD can work with EPA to
develop and implement an Environmental Justice program which can be accorded due weight
and minimize Title VI complaints, and expedite EPA investigation of any complaints that are
filed.

Thank you for the opportunity to comment. AQMD looks forward to working with EPA and
other interested parties in the future on these important issues. -

Smcerely, 2

Barry R. Wallerstem, D.Env.
Executive Officer

BBB:vmr
Attachgxent
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" South Coast Air Quality Management District’s Technical Comments on :
Draft Title VI Guidance for EPA Recipients Administering Environmental Permit Programs
and Draft Revised Guidance for Investigating Title VI Administrative C omplaints
Challenging Permits (65 Fed Reg. 39650 ef seq. [June 27, 2000]) -

A; '. Comments Supporting Aspects of EPA’s Draft Guidance

1. . AQMD Supports EPA’s Position That the Filing of a Complaint Does Not
' ~Invalidate a Permit (Investlgatmn Guidance, p. 39676) '

-EPA’s gmdance states:

“Neither the: ﬁlmg of a Title VI complamt nor the acceptance of one for-
_ investigation by OCR stays the permit at issue.” (p. 39676)

EPA should adhere to this principle. Otherwise, even complaints that are ultimately dismissed as
lacking merit could easily derail a valuable project, by imposing unreasonable delays in the '
process. However, in order to assure that cases of discriminatory impact are promptly addressed,
EPA needs to develop a means to process complaints and conduct its investigations more
quickly. AQMD believes that establishing practical, objective criteria for recipient programs to -
reduce or eliminate impact, which programs will be given due weight, will greatly asswt in
expedmng 1nvest1gat10ns A

2. AQ]V[D Supports EPA’s Position that Adverse Impacts Must Be Significant
to Support a Finding of Vielation (Recipient Guldance, p- 39660
Investigation Guldance, p- 39680)

EPA’s draft recipient guidance states that as part of conducting an adverse disparate impact
analysis, the recipient should “Determine whether the impact[s] are sufficiently adverse to be
- considered significant.” (p. 39660) The Draft Investigatic)n Guidance page 39680 states:

“If the tmpact is not mgmﬁcantly adverse, t.he allegatlon 1s not expected to form '
the basis of a ﬁndlng of non-compliance . . :

AQMD supports EPA’s posmon that an adverse impact must be significant in order to support a
finding of violation. This position is consistent with existing Title VI case law holding that
dliparate impact must be more than insignificant and minor. (NAACP v. Medical Center, Inc.

Cir. 1981) 657 F.2d 1322, 1332). The reason it is important to focus on “significant” impact
1s that virtually every permit allows some pollution and therefore could be argued to have some
impact. EPA Investigations Guidance needs to make it clear that the impact must be significant,
otherwise EPA may well be inundated with complaints which-will inevitably be dismissed, after
‘consuming substantial EPA and recipient resources which would be better spent on-addressing
51gmﬁcant adverse impacts. :

3. . AQMD Supports EPA’s Position that Both Demographic Disparity ahd

-Disparity in Rates of Impact Should Be Statistically Significant -
(Investigations Guidance, p. 39682; Recipient Guidance, p. 39661)

/ "1"
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EPA states in its Draft Revised Investigations Guidance that demographic disparity between an
affected population and a comparison population should be evaluated to determine if the
differences are statistically significant to 2 to 3 standard deviations. ‘(p. 39682) EPA’s
1nvest1ght10n Guidance also states that a finding of disparate impact is “somewhat” less likely
. where both the disparity of impact and demographics are not statistically significant. (p 39682) -

' The AQMD believes that disparity needs to be significant to establish disparate impact in the
normal case. This is consistent with existing case law concerning employment discrimination.

" (Sanchez v. City of Santa Ana (C.D. Cal. 1995) 928 F.Supp. 1494, 1500) However, there may be
an unusual case where disparate impact exists although disparity in one factor is not large (e.g., - -

- demographics), if the disparity in the other factor is sufficiently large (e.g., impact).

4. AQMD Supports EPA’s Recogniﬁoh of the Relevance of Regulatory
) “Benchmarks” of Significance (Reclplent Guldance, p. 39661; Investlgatlon
Guldance, p- 39680) .

EPA states in its Draft Revised Ihvestigation Guidance, page 39680, that in determining whether -

- an impact is adverse, it would “first evaluate the risk or measure of impact compared to '
- benchmarks for significance provided under any relevant environmental statute, EPA regulation,
“or EPA policy.” The AQMD supports this approach but believes that locally adopted levels of

. significance should also be considered. In the recipient guidance, page 39661, the reference is to

all relevant benchmarks, not just those identified in EPA regulations or pohcles EPA should
explicitly recogmze the relevance of locally adopted levels of s1gmﬁcance

5. AQMD Supports EPA’s Determmatlon that Remedies Emphasnzmg All
Contributions to Impact, Not Just a Particular Permit, Are Most
Appropriate (Recipient Guidance, page 39662 Investigations Guidance, pp.
39674 39683) ‘

In suggesting ways for recipients to reduce the likelihood of Title VI complaints, EPA states
“Efforts that focus on all contributions to the disparate impact, not just the permit at issue, will
‘likely yield the most effective long-term solutions.” (p. 39662) In the Draft Revised ,

* Investigation Guidance, EPA states: “. . . denial or revocation of a permit is not necessarily an
appropriate solution, because it is unlikely that a particular permit is solely responsible for the
adverse disparate impacts.” (p. 39683) AQMD strongly supports these concepts, at least in
areas where the recipient has a program to assure individual permits do not cause significant

- adverse impacts. AQMD believes its stringent toxics and new source review rules constitute
such a program. AQMD, thus, urges EPA to develop criteria for such programs (which .
recipients can adopt) to avoid or remedy any disparate impact. AQMD believes this*approach

- more fully addresses any actual disparate impact than would an approach focusing on an
individual permit. It also avoids an individual permit holder suffering the severe penalty of
permit denial as a result of impacts it did not cause. However, recipients should develop

_programs to assure that individual permits do not themselves cause significant adverse impact,

- otherwise denial or modification of each individual permit may be considered.

6. ~ AQMD Supports the Concept that EPA Should Give “Due Weight” to Local
 Agency Analysis and Programs to Avoid or Reduce Disparate Adverse ‘
Impact (Recipient Guidance, p. 39663 ef seq.; Investlgatlons Guidance, p.

39674 et seq. )
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AQMD understands EPA’s position that it cannot delegate its responsibility to enforce Title VI - -

~ to recipients, page 39674, and appreciates EPA’s efforts to provide incentives to recipients to
implement proactive programs to reduce the likelihood of Title VI complaints. EPA -
characterizes this approach as granting “due weight” to information submitted by recipients and
to “area-specific agreements.” (p. 39675) AQMD believes EPA must always give the

. appropriate weight that is due to information submitted by recipients. AQMD strongly supports
the concept that EPA should also give due weight to programs implemented by recipients which
are designed to avoid or reduce disparate adverse impacts.® AQMD supports the concept that

* such programs would allow EPA to promptly evaluate a complaint and to dismiss it if it is _
covered by a recipient program which “will eliminate or reduce, to the extent required by Title
VI, existing adverse disparate impacts.” (p. 39675) Sucha program should also expedrte
dismissal of later complarnts in the same area. (p. 39675)

7. AQMD Supports EPA’s Recognition of Cost and Technical Feasibil’ity in
Evaluating Mitigation and Less-Drscnmmatory Alternatives (Investigation
Gu1dance, p- 39683) _

In its Investigation Guidance, page 39683, EPA states that it “will likely consider cost and
technical feasrblhty in its assessment of the practicability of potential alternatives [and mitigation
measures].” AQMD agrees that these factors need to be considered, and supports EPA’s

- rdetermmatron to evaluate these factors as part of i 1ts assessment.

a - B. Comments Dzsagreemg With or Suggestmg Improvements to Aspects of EPA s Draft
B ‘Guidance

1. Permit Renewals or Decisions that Merely “Allow Existing Cohditlbns to
Continue” Should Not Be the Basis for Complaint at Least in the Normal
Case (Investrgatlons Guidance, P- 39677) .

Inits Investlgatrons Guldance page 39677 EPA states that the followmg types of permit actions
could form the basis for initiating a Title VI investigation:

“Permit actions including new permits, renewals, and modifications, that allow
existing levels of stressors, predrcted risks, or measures of nnpact to continue -
unchanged ” ’

AQMD believgs that in the normal case, these actions should not serve as the sole basis for a

‘complaint. It also seems questionable whether permit renewals, or other actions that merely
allow conditions to “remain unchanged,” can constitute an action having an adverse disparate
impact such as to support a complaint under EPA’s Title VI regulation.” In its responses to
comments, page 39697, EPA indicates that examining renewals may be proper because the

§ However, as discussed in Comment B 2, AQMD believes EPA should not rely on the possibility of agreements
with self-identified community representatives, but rather should develop and publish realistic, objective criteria for
: recnplent programs which would be entitled to due weight.
7 A complaint must allege a “drscnmmatory act” under EPA’s regulation. (40 CFR §7.120(b))

-3-
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demographics may have changed since the original permit. However, in normal cases it would
be unfair to subject the permit renewal to possible jeopardy because the surrounding population

- may have increased or changed, since this would not have been possible for either the permittee
or the recipient to predict. The AQMD will, however, impose corrective conditions if any
impact rises to the level of a public nuisance. Moreover, AQMD’s rule requirements for existing
sources, which require elimination of significant risk, and maximum feasible toxic reductions, -
will provide additional protection. EPA’s response to comments, page 39697, states that “Even

. if environmental laws mandate different treatment for new permits, permit renewals, and permit
modifications, EPA’s Title VI regulations do not require different review of these actions.”
AQMD believes EPA can allow renewals to be treated differently from new permits. Renewals

..are fundamentally different from new permits. In the case of a renewal, the permittee has

' already constructed its facility and invested substantial resources in reliance on the permit.
Realistic options for mitigation or alternatives (especially alternative siting) are considerably less

~ than in the case of a new permit. Since EPA may seek compliance information from a recipient,

- independent of a.complaint, whenever there is reason to believe discrimination may exist (40
CFR §7.85(b)), EPA has the ability to monitor compliance without making individual permit
renewals the subject of an investigation. Thus, there is no need for permit renewals to cause
initiation of a Title VI investigation, in the normal case.

2 EPA Should Not Rely on the Concept of Areawide Agreements But Instead
‘ Adopt Realistic, Objective Criteria for EPA Approval of Recipient Programs
to Avoid or Reduce Disparate Adverse Impact (Reclplent Guidance, p.

39657 Investlgatlons Guidance, p. 39675 et seq.)

EPA’s Draft Recipient Guidance suggests the concept of an areawide agreement as merely one
_ among several Title VI approaches a recipient “may choose to develop.” (p. 39657) However,
~in the Investigations Guidance the areawide agreement turns into something much more
significant: if the permit at issue is covered by an area-wide agreement that EPA has approved,
EPA will likely close the investigation. (p. 39676) AQMD agrees there is great need for a
process which can help EPA focus on complaints in areas where adequate remedial action is not
being taken, especially given the large and longstanding backlog in EPA handling of Title VI
- complaints. AQMD also supports EPA’s efforts to encourage recipients, residents, and
- stakeholders to take action to reduce impacts. However, AQMD does not believe the concept of
an areawide agreement is a practical — or even necessarily fair = way to reach these goals.
- Instead, EPA should issue realistic, objective criteria by which it will judge recipient programs to
- avoid or reduce disparate adverse impact. Once EPA approves such a program, the EPA would
~ promptly act on complaints regarding permits covered by such a program, and in the normal case
~-would dismiss such complaints. In many cases, it is impractical to accomplish such a result
through an "area-wide agreement.” How is the recipient to determine which community group
~or groups with which to form an agreement? Regardless of which group agrees,. there is a
. potential for someone who does not agree to challenge the legitimacy of the “agreement.” The
agreement will not seem fair to such a person. Moreover, such a process is not fair to the
recipient, whose agreement is subject to the veto power of whoever identifies themselves as a
community “representative.” Finally, EPA would not have adequate -assurance that the
agreement represented sufficient, but not unnecessary, measures. Instead, EPA should develop
and publish realistic, objective criteria for approving a recipient’s program. AQMD suggests (
that such criteria could include: N , /
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1) public part1c1pat10n in development and unplementatlon of the program
2) identification of areas of greatest concern for relevant stressors or use of methods to »
evaluate cumulative impacts;
3) measures to significantly reduce existing levels of relevant stressors; and
- 4) measures to ensure that new or modified permits do not cause 51gmﬁcant adverse
' 1mpacts

The AQMD stands ready to assist EPA in developing such criteria and suggests that EPA work

with AQMD to implement a Title VI environmental justice program which would serve as a

model for other areas. Programs which meet the criteria EPA develops should be granted “due

weight” such that EPA will in normal circumstances dismiss cornplamts regardmg permlts'
_ covered by such programs. :

3. EPA Should Not Defer Investlgatlon Merely Because a Permit is Not Yet
Issued, or Because a Lawsuit is Pending (Investlgatlon Guidance, p. 39673)

-EPA plans to “dismiss without prejudice” complamts that are the subject of administrative
- appeals or litigation, or which are premature because the permit is not yet issued (p. 39673). The
AQMD urges EPA to reconsider this position. Waiting until after appeals and litigation are
~ complete subjects the complainant and the permit-holder to considerable uncertainty, which may
last years beyond the conclusion of litigation. Moreover, while a complaint filed before the
~ permit is issued may be technically “premature,” EPA needs to develop a way to provide its
expertise and input to the recipient whenever a Title VI issue is raised, even if it is premature.
Otherwise, the recipient may proceed in good faith to a decision which rmght be dlfferent had
'EPA’s input been received. : '

4. The Permlt Holder and the Local Goi'ernment Land Use Authority Havmg
Jurisdiction Should Have the Right to Participate in the Investlgatlon
(Investlgatlon Guidance, p. 39673)

; EPA states that in explormg informal resolution of a complamt, it “may seek participation from
the complainant, the permittee, or others.” (p. 39673.) AQMD believes that the penmttee as
well as the affected local government having land use jurisdiction, should have the right® to

' participate in investigations. While ultimately any remedy would be directed toward the
recipient, the permitiee can be directly affected by mitigation measures and proposed less
discriminatory ‘alternatives that are considered, and thus has a great stake in the proceedings.
The local government having land use authority may play a crucial role both in establishing the
justification for a permit, and in developing remedial programs where land-use patterns have
contributed to any disparate impact. = These parties deserve a right to be heard in the
investigation process. : o

5. The Guidance Falls to Speclfy a Definitive Timeframe for Resolutlon of a
Complaint (Investigations Gundance, Appendlx B)

¥ Since these-entities may not have the desire or the resources to fully participate, they should not have the obligaﬁon B
to be involved. . -

,_5_ 
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Unfortunately, extended delays in processing complaints have frustrated complainants, -
recipients, and permittees alike. EPA needs to specify a definitive timeframe for resolving

- complaints. While we acknowledge that the revised Investigation Guidance has attempted to

~ attach specific deadlines to individual milestone events within the complaint investigation
process to a much higher degree than did the Interim Guidance, there is still no overall timeframe
by which a complaint must be resolved. Indeed, Appendix B to the Investigations Guidance

.. (flowchart) makes the process seem endless. Even an allegation rejected by EPA may be referred
to-another federal agency (39670). Most rejections-of allegations can be resubmitted at a later
time without prejudice (39673). EPA can waive the 180-day limit on filing a complaint after the
alleged discriminatory action takes place for “good cause.”(39673). Complaints that are subject
to ongoing administrative appeals or litigation in federal or state court would be likely candidates
for delay depending on the outcome of those decisions (39673). While EPA would likely close
such complaints, “ EPA expects to waive the time limit to allow complainants to refile their-
complaints after the appeal or litigation” (39673). Furthermore, EPA is requiring little .

- substantiation of claims by complainants, choosing instead to perform the underlying -
investigations itself which clearly can be a large and time-consuming task. While the April 1998
Shintech-related Draft Revised Demographic Information report might not be indicative of the
level of effort that will ultimately go into all investigations, it represents a very considerable
effort even if only a few such complaints are processed each year. This level of effort reinforces

the need for adopting methods to help EPA focus on the significant and serious complaints.

"~ A corollary concern has to do with allegations of discrimination in the public participation
process (39672). Allegations concerning such discrimination should be filed within 180 days of -
the alleged action. EPA sets forth the example that if a complainant alleges that the recipient
improperly excluded them from participating in a hearing, then the complaint should be filed
within 180 calendar days of that hearing. However, EPA has not included public participation

" guidelines in the Investigation Guidance reserving the right (“as appropriate”) to do so in the
unspecified future ( 39669). It seems inconsistent for EPA to steer clear of public participation
investigation guidance yet to invite such complaints on the same subject. We urge EPA to
commit to draft the public participation guidance quickly since it is our understanding that failure
to be heard is one of the biggest catalysts behind the environmental Justlce movement

6. 'EPA Should Clarify that Merely Admmlstratlve Changes, or Pro;ects that
Reduce Pollution, Without A Collateral Increase, Are Not Normally a Basis
for Complaint But Will Be Reviewed in Context Rather Than in Isolatlon ‘
. (Investigation Guidance, p. 39677) e

EPA states that administrative changes, such as name change or change in mailing address
“generally” will not form the basis for a finding of noncompliance. (p. 39677) Similarly, EPA
states it will “likely” close an investigation where the recipient demonstrates that the challenged
action has a significant benefit in reducing stressors. - (/d.) If there is uncertainty as to the
significance of the benefit, EPA will normally proceed with the investigation. AQMD believes
that EPA should clearly state that actions which are administrative will not be the basis of a
finding of noncompliance. Moreover, beneficial actions should not normally be the basis of an
investigation. A recipient should not have to establish “significant™ benefit to justify closing a
complaint. However, the benefit of an action needs to be judged in context. As pointed. out at
the public listening session on August 2, 2000, an action may be technically “beneficial” when
reviewed in isolation, yet still part of a pattern of disparate impact if a minority community .

-6-
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" receives a very small benefit, while non-minority communities receive significantly more:

. benefit, without sufficient reason. EPA should clarify that beneficial actions will not be the basis

- of complaint except in such unusual circumstances, but that such actions will be reviewed in
context to see if they are part of a pattern of disparate impact.

7. Justification Should Not Be Required to Be “Integral to the Reclplent’
Mission” (Investigations Guidance, p. 39683) -

As stated in EPA’s investigations guida.nce, a recipient may “justify” the issuance of a permit,
“despite adverse disparate impact, based on a substantial legitimate justification. (p. 39683)
Generally, “justification” would be a showing that the challenged activity is reasonably
necessary to meet a goal that is “legitimate, important and integral to the recipient’s mission.”

. (p- 39683) - AQMD believes that the words “integral to the recipient’s mission” are subject to
potential misinterpretation. AQMD suggests this language be replaced by requiring justification
to be based on a reason which “significantly furthers important social goals which the recipient’s

program is de51gned to support or allow.” The reason for this suggestion is that many recipient

permitting agencies have relatively narrow “missions,”. e.g. air or water quality. Yet they are

- expected to issue permits to facilities whose primary purpose is to further other social goals.
Thus, for example, EPA’s statement that a permit for a wastewater treatment plant is “integral to
_the recipient’s mission” (p. 39683) might be interpreted as not true as applied to AQMD. Yet
such a permit significantly furthers an important, legitimate social goal which the permit

program is designed to support or allow. For the vast majority of permits issued by AQMD,

while “they are integral to AQMD’s mission” to the extent they control pollution, they arguably
are not “integral to the AQMD’s mission” to the extent they allow pollution. Few people would
consider “economic development,” as cited by EPA, p. 39683, to be integral to AQMD’s
mission. The language used in EPA’s guidance regarding justification being integral to the
agency’s mission is only used in one of the three cases cited by EPA in footnote 149, and there’it
was actually used to broaden the scope of legitimate Justlﬁcahon beyond the narrow focus urged
by some. (Ellston v. Talladega County Bd. of Educ. (11" Cir. 1993) 997 F.2d 1394, 1412-13)

* EPA should not incorporate in its guidance such language which has the potential to unduly
narrow the scope of legitimate justification. AQMD would like to work with EPA to develop a

more relevant test, such as the language suggested above.

8. EPA Should Elicourage Programs that Provide Collateral Toxic Benefits
While Not Increasing Criteria Pollutants (Recipient Guidance, p. 39663)

EPA’s guidance recognizes that recipients want and need incentives to develop proactive Title-
VI related approaches. (p. 396637) As noted above, AQMD is volunteering to work with EPA
to develop a model environmental justice — Title VI program which would be given “due
weight” in any subsequent Title VI investigations. In addition, AQMD has identified mobile
sources as the major contributor to air toxics exposure in most of the basin, even when diesel is
not considered. (Multlple Air Toxics Exposure Study [MATES II], SCAQMD, March 2000, p. -
ES-31) When diesel is considered, mobile sources become the overwhelming contributor
throughout the basin. (/d.) Reducing mobile source air toxics should be a key part of any
environmental justice ~ Title VI strategy. Yet AQMD has relatively little regulatory authority
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over such sources.” Therefore; AQMD believes it is important to create incentives for the

voluntary reduction of such pollution. To that end, AQMD has offered monetary incentives as
- well as credit trading rules. AQMD believes EPA should encourage such measures, where they

decrease toxic emissions, especially dlesel without allowing reglonal or 51gmﬁcant local,
. increases in criteria pollutants :

9. EPA Should Establlsh A Procedure for Promptly Dlsposmg of Meritless
Complamts (Investigation Guidance, p. 39672)

-EPA’s policy is to “investigate all adm1mstrat1ve complaints concermng the conduct of recipient
of EPA financial assistance that satisfy the jurisdictional criteria in EPA’s implementing
regulations.” (p. 39672) This means that there is no burden of producing evidence placed on
complainant to trigger an investigation. As a result, EPA has accepted nearly 50 complaints for

‘investigation. Only one has been decided. Some investigations have been open since 1994.

" During the entire mvestlgatlon process, the recipient, the permittee, and the complainant,
undergo enormous uncertainty. For the permittee, the uncertainty alone may be fatal, even if an-
ultimate decision would have been a finding of no violation. For the complainant, needed relief
may be delayed in serious cases while EPA is tied up with meritless cases. Therefore, EPA
needs a procedure for promptly dlsposmg of meritless complaints that are accepted for initial
investigation because they meet minimum jurisdictional requirements. This procedure need not

‘place a burden on complainant. Instead, EPA could establish something like a summary

. judgment procedure whereby the burden is placed on the recipient who could obtain early
~dismissal of a complaint by making specified showings. The procedure could be designed to
allow public participation, as well as the participation of complainant. AQMD would welcome
the opportunity to assist EPA in developing criteria which would justify early dismissal of a
complamt

‘ 10_.‘ EPA Should Seek to Mlmmlze Dupllcatlve Court and Admmlstranve
' ‘ Proceedmgs (Investlgatlons Guldance, p- 39671) :

EPA Draft Investlgatlons Guidance, page 3 9671, states: “Moreover those who believe that they
have been discriminated against in violation of Title VI or EPA’s implementing regulations may
challenge a recipient's alleged discriminatory act in court without exhausting the1r Title VI
administrative remedies w1th EPA.”

~ While a plaintiff may be able to sue thhdut first filing a complaint with EPA, EPA should
* consider the effect of having two simultaneous proceedings based on similar facts and
allegations. The available resources of all parties to process the complaints will be stretched _
thin, and will inevitably result in an inefficient use of governmental resources. EPA should take
the necessary steps to assure the efficient use of agency resources, by seeking resolution of the
- complaint in one proceeding. These steps could include notifying the court where the Title VI
complaint has been filed, that EPA has also received a similar complaint. EPA should notify the
-court of the steps EPA has taken and EPA's plans to resolve the complaint. Of course each case
- must be evaluated separately, but the flexibility afforded in an administrative proceeding may be

> AQMD is vigorously using the authority it does have, by adopting an unprecedented series of fleet vehicle rules to
reduce toxic air pollution, and proposing a low-sulfur diesel rule to reduce SO2 and pamculates and to allow the use
of particulate traps to further reduce toxics and particulates.
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preferable to judicial determinations. For example, there are more opportunities for all parties to
_resort to informal resolution procedures in EPA’s administrative proceeding. Therefore if the

most efficient manner of resolving the complaint is through an administrative proceeding, EPA

should request the court to take the necessary steps to allow that proceeding to resolve the issues.

C. Areas in Which AQMD Seeks Clarification

1. = What is Meant by the Reference to “Cumulative” Impact in the Discussioh of
Benchmark Levels? (Investigations Guidance, p. 39680)

- EPA’s Investlgatlons Gmdance states that in determmmg significance of an impact, it w111
“evaluate the risk or measure of impact compared to benchmarks for significance provided under
any relevant environmental statute, EPA regulation, or EPA policy.” (p. 39680) In giving
“examples, EPA states that “cumulative risks of less than 1 in 1 million (10) . . . would be very
unlikely to support a finding of adverse impact . . .”, while EPA would be “more likely to issue
an adversity finding . . . where the cumulative risk in the affected area was above 1 in 10,000 (10" -
9. (p. 39680) It is unclear what is meant by “cumulative” in this context. If “cumulative risks”
refers to all contributors to air toxics exposure, including mobile sources, area sources, and new
and existing permitted sources, then EPA would be likely to issue an adversity finding in
virtually every case in an urban area. In a recent comprehensive air toxics exposure study
performed for the South Coast Air Basin, monitored levels of toxics at all 10 fixed monitoring
sites exceeded 300 in a million (3 x 10%) (excluding diesel, which has been declared a toxic air
contaminant in California). (Muitiple Air Toxics Exposure Study [MATES I}, SCAQMD,
March 2000, p. 3-12.) Based on modeled estimated risk, virtually the entire basm exceeded 100
in a million, w1thout diesel. (MATESII, p. 5-10) .

~ The AQMD beheVes that other urban areas would likely show similar, if not higher, results.
AQMD is unaware of any EPA regulation or policy setting levels this low as thresholds for
overall exposure, including background emissions. Indeed, EPA’s draft Residual Risk Report to
Congress, pursuant to section 112 of the Clean Air Act, identifies risk levels of 10 action levels
for individual facilities, not overall background exposures. (EPA-453/R-99-001, March 1999)
- These levels might be more appropriate possible benchmarks for “cumulative” risk if the term
refers to overlapping exposure from two or three challenged facilities, not overall exposure
- levels, mcludmg background levels.

2. How Should a Reclplent Determine Who Speaks for “The Community” in
_ Establishing Areawide Agreements? (Investigations Guidance, p. 39675)

EPA suggests that permitting agencies that receive federal finding consider entering into -
“agreements with affected residents and stakeholders™ to eliminate or reduce adverse impacts.
The agreement is to be developed through collaboration with “communities and other affected
- stakeholders.” (p. 39675) However, EPA’s guidance does not explain how the permitting
- agency or EPA is to determine who represents “the community” or “affected. residents,” and
whose agreement will be needed to constitute an areawide agreement which may be entitled to
- “due welght F urther clanﬁcatlon is needed on this issue. : : '
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3. What is the Effect of Impacts Outsnde the Reclpnent’s Junsdlctlon on a
Reclplent’s Obllgatlons" (Investlgatlons Guldance, p- 39677)

EPA states that it w111 need to assess background levels of stressors Wthh allegedly contribute to
discriminatory effects, but that in determining whether a recipient permitting agency is in
violation, EPA will account for those impacts “cognizable under the recipient’s authority.” (p.
39678) AQMD supports the concept that a permitting agency should only be held responsible
for 1mpacts within its authority. It is not clear exactly how other stressors outside the permitting
agency’s authority will be used to assess whether there are discriminatory impacts. For example,
suppose there is an area which has a largely minority population and is located in a harbor area.

- In such case, a large percentage of emissions are likely from federally regulated sources such as-
ships, trains, or airplanes. Does EPA’s approach mean that a permitting program which would
be lawful in an area not affected by these federal sources nught be unlawful in an area that does
expenence such effects?

- 4, What is Meant by Impacts Regarding Which the Recipient P'érmitting
-~ Agency Has “Some Obligation or Authonty"” (Investigations Guidance, p.
‘ 39678)

EPA states that it will analyze those impacts regarding which a recipient permitting agency has
““some obligation or authority.” Thus, if an environmental statute requires an air pollution
agency to consider “noise impacts,” such impacts would be part of the disparate impact analysis. - -
~ (p. 39678) It is unclear how such impacts would affect a recipient’s obligations under Title VI.
- For example, in’ California the California Environmental Quality Act (CEQA) requires all lead
agencies in conducting a CEQA analysis to “consider” all significant environmental impacts.
But it does not provide new powers authorizing limited purpose agencies to mitigate such
- impacts. According to CEQA Guidelines section 15040(b): “CEQA does not grant an agency
new powers independent of the powers granted to the agency by other laws.” Therefore, in
determining liability under Title VI, EPA should only consider impacts the pernnttmg agency
 has authority to regulate, not those it has authonty to analyze or “consider.”

o 5 How.Will EPA Select a “Reference Area” For Analysis? (Investigations
Guidance, p. 39681) ' .

EPA’s guidance states that in order to assess disparity it is necessary to compare the affected
.population to an appropriate comparison population. The comparison population will be drawn
from those who live in a “reference area” which may be the recipient’s jurisdiction, a political

~ jurisdiction, or other area. (p. 39681) More guidance is needed as to how EPA will select the -
- appropriate reference area. Also, AQMD believes it may be appropriate; in looking for a
“reference area” to seek out areas that are zoned similarly to the affected area by the local

- government having land use authority over the area. Clean Air Act, section 131, provides that
“Nothing in this Act constitutes an infringement on the existing authority of counties and cities
to plan or control land use, and nothing in this Act provides or transfers authority over such land
use.” Accordingly, EPA’s statement in the summary of comments, page 39691, that “The
recipient’s operation of its permitting program is independent of the local government zoning
activities,” is an oversimplification. Local land use patterns are controlled by local government
not environmental permitting agencies. Environmental agencies have no authority to allow or

- require facilities to be located in areas not zoned for such uses. Therefore, only similarly zoned

-10-
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_areas should be comparlson areas. ThlS is another reason the affected local govemment should
be involved in the EPA mvestlgatlon proceedings.

6. Wnll EPA Conduct Staff Trammg For Permlttmg Agencles" (Reclplent
Guidance, p 39657)

Among the activities EPA suggests for permitting agenc1es that receive federal fundlng is to train
staff regarding Title VI issues, including technical issues, communication skills, and dispute
. resolution methods. (p. 39657-8) AQMD supports such training opportunities. However, EPA
. is in an excellent position to conduct training on these issues and assist permitting agencies in
: 'developmg training programs. AQMD urges EPA to assist in training staff in Title VI issues. In
. addition, EPA should offer outreach and training to local government planning officials to assist
them in understanding possible Title VI impacts of local government decisions.

1.

-11-
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Attachments: EPA Comments- Environmental Justice.pdf

Sir or Madam:

Attached please find the comments of the Washington Legal Foundation in response to EPA’s Draft
Policy Paper on Title VI of the Civil Rights Act of 1964: “Adversity and Compliance with
Environmental Health-Based Thresholds.”

Richard Samp
Chief Counsel
Washington Legal Foundation
202-588-0302
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WASHINGTON LEGAL FOUNDATION
2009 Massachusetts Avenue, N.W.
Washington, DC 20036
202-588-0302

March 18, 2013

Submitted Electronically (civil.rights@epa.gov)
Environmental Protection Agency

Office of Civil Rights

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Re:  Request for Comments on Draft Policy Paper on
Title VI of the Civil Rights Act of 1964:
“Adversity and Compliance with Environmental Health-Based Thresholds”
Dear Sir or Madam:

The Washington Legal Foundation (WLF) appreciates this opportunity to submit these
comments to the Environmental Protection Agency (EPA) in connection with EPA’s draft policy
paper on “Adversity and Compliance with Environmental Health-Based Thresholds.” WLF is a
non-profit public interest law and policy center based in Washington, D.C. with supporters
nationwide. WLF promotes free-market policies through litigation, administrative proceedings,
publications, and advocacy before state and federal government agencies, including EPA.

WLF has serious concerns regarding both the wisdom and propriety of the draft policy
paper (the “Paper”) and urges its withdrawal. The proposed change in the method by which EPA
will measure “adversity” is highly significant, yet the Paper fails to provide any meaningful
explanation regarding why the change is being proposed. A persistent criticism among
stakeholders regarding EPA enforcement of its Title VI regulations has been the agency’s failure
to provide clear guidance regarding how it intends to carry out its enforcement responsibilities.

Such guidance is necessary so that fund recipients and regulated industries can take steps to

ensure that they conform to the regulations. The Paper is a proposed step in the wrong direction.
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It eliminates a bright-line rule that has been followed by EPA for 13 years, and replaces the rule
with nothing more than a vague promise that EPA will consider “compliance with an
environmental health-based threshold” in conjunction numerous other factors in determining
whether a complainant has established “adversity.”

Moreover, the Paper is drafted in a manner suggesting that EPA has altered its definition
of what constitutes a prima facie showing of adverse disparate impact. Past EPA writings have
stated that one element of a prima facie case is a showing that the federal-fund recipient’s
challenged actions have a “significant” or “substantial” adverse impact on an identified racial or
national-origin group. In contrast, the Paper refers repeatedly simply to “adversity” and
“adverse impact”; the Paper never uses the word “substantial” in connection with the word
“adverse.”

WLF finds it highly troubling that EPA has seen fit to propose this substantial change in
its enforcement policy without even publishing the Paper in the Federal Register. The new
policies outlined in the Paper undoubtedly affect the rights of fund recipients, regulated entities,
and affected populations. Accordingly, federal law requires EPA to comply with a variety of
procedural rules (including, as an initial step, publication in the Federal Register) before putting
those policies into practice. WLF finds it ironic that EPA has issued a draft policy paper for the
purpose of encouraging increased participation by stakeholders in environmental justice

proceedings’ yet has failed to undertake minimum steps necessary to ensure stakeholder

' See “Roles of Complainants and Recipients in the Title VI Complaints and Resolution
Process” (draft for public review released January 24, 2013).
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participation in its proposed policy changes.

More fundamentally, WLF is concerned that the Paper is based on a misreading of the
agency’s Title VI regulations and on its failure to account for the sea change in Title VI law
since EPA’s release of its Draft Investigation Guidance in 2000. The Paper focuses solely on a
small subset of federal fund recipients: state and local government agencies that have been
delegated responsibility for issuing pollution control permits. The provision in the regulations
most relevant to such agencies, 40 C.F.R. § 7.35(7)(b), states that a recipient of EPA funding
“shall not use criteria or methods of administering its program which have the effect of
subjecting individuals to discrimination because of their race, color, national origin, or sex.”
(Emphasis added.) Yet, the Paper does not address a fund recipient’s “criteria or methods” used
in deciding whether to grant a permit; rather, it focuses solely on the recipient’s actual decision
to issue a permit. That focus in a misreading of § 7.35(b)(7). EPA’s Office of Civil Rights has
not been designated a “super” appeal board, authorized to second-guess the decision of other
government agencies to grant an environmental permit. Rather, its role is to ensure that fund
recipients are not using “criteria or methods” that subject identified racial communities to
substantial and disparate adverse environmental effects. Unless the Office of Civil Rights
specifically identifies objectionable criteria and methods used by the fund recipient in making its
permit decisions, it should not be second-guessing decisions to grant permits.

One obviously objectionable criterion is the intentional use of race in a permitting
decision — e.g., approval of an environmental permit for operation of an industrial facility

precisely because it has been sited in a community inhabited primarily by members of a
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disfavored racial group. Other criteria and methods to which the Office of Civil Rights could
object might include a recipient’s policy of not testing lead levels in surrounding neighborhoods
before deciding whether to grant an environmental permit to a facility that will emit lead. Such a
policy might cause the recipient to overlook evidence that granting the permit would exacerbate
health concerns by increasing already-high levels of lead in the blood of residents of nearby
racially-identifiable neighborhoods. But instead of focusing on the identification of potentially
improper criteria and methods employed by a fund recipients, the Paper focuses solely on the
recipient’s decision to issue an environmental permit.

The Paper also fails to appreciate the substantial changes in judicial understanding of
Title VI (and implementing regulations) since EPA’s release of its Draft Investigation Guidance
in 2000. The Draft Guidance was based on EPA’s conclusion that the Supreme Court had
upheld the validity of Title VI regulations that prohibit federal-fund recipients not only from
engaging in intentional racial discrimination but also from engaging in conduct that has a
disparate impact on the basis of race, color, or national origin. The Supreme Court’s subsequent
decision in Alexander v. Sandoval, 532 U.S. 275 (2001), showed otherwise. Sandoval held not
only that the Court had never approved Title VI disparate impact regulations, but also that such
regulations “are in considerable tension” with well-established case law holding that Title VI
itself “forbids only intentional discrimination.” 532 U.S. at 282. In light of that tension (and the
resulting possibility that EPA’s disparate impact regulations could be struck down if ever
challenged in a federal court), it would behoove EPA to narrow the scope of its 2000 Draft

Investigation Guidance by limiting the regulations’ applicability to those situations in which
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both the adverse effects and the disparate racial impacts are particularly severe. But instead of
heeding Sandoval’s warning, EPA appears to be moving to expand the scope of potential
liability under its disparate impact regulations.

The Paper suggests that EPA’s hands are tied, and that the steps to be undertaken in
analyzing claims asserted under EPA’s Title VI regulations have been established by federal
court decisions. That suggestion is incorrect. The case law cited by the Paper had nothing to do
with EPA’s Title VI regulations. Indeed, WLF is unaware of any case law setting forth the order
of proof in cases raising claims arising under those regulations. Instead, the order of proof is
entirely of EPA’s own creation. The order of proof set forth in the Paper is even more pro-
claimant than the one set forth in the 2000 Draft Investigation Guidance, a document that itself
was subject to considerable criticism for its pro-claimant slant. WLF respectfully suggests that
EPA reconsider its entire approach to enforcing its Title VI regulations, an approach that is
inconsistent with federal civil rights law, that creates uncertainty regarding future enforcement,
and that risks harming the very minority communities that EPA 1is called upon to assist.

I Interests of the Washington Legal Foundation

The Washington Legal Foundation is a public interest law and policy center based in
Washington, D.C., with members and supporters in all S0 States. WLF devotes a substantial
portion of its resources to defending free enterprise, individual rights, and a limited and
accountable government. To that end, WLF regularly appears before federal and State courts
and administrative agencies to oppose excessive government incursions on civil rights.

In particular, WLF has appeared frequently as amicus curiae in the federal courts in cases
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raising issues arising under Title VI of the Civil Rights Act of 1964. See, e.g., Alexander v.
Sandoval, 532 U.S. 275 (2001); Seif v. Chester Residents Concerned for Quality Living, cert.
dismissed, 524 U.S. 974 (1998); South Camden Citizens in Action v. New Jersey Dep 't of
Environmental Protection, 274 F.3d 771 (3d Cir. 2001). WLF also filed formal comments with
EPA in connection with its Draft Revised Guidance for Investigating Title VI Administrative
Complaints Challenging Permits (“2000 Draft Investigation Guidance”), 65 Fed. Reg. 39650
(June 27, 2000); and its Interim Guidance for Investigating Title VI Administrative Complaints
Challenging Permits (“1998 Interim Guidance”), issued in February 1998. WLF and its
attorneys have also published numerous articles on Title VI and its relevance to the
environmental justice movement. See, e.g., Gerald H. Yamada, Unanswered Questions in EEPA’s
Environmental Justice “Guidance,” WLF LEGAL OPINION LETTER (April 3, 1998); Gregg T.
Schultz, Activist Agencies Lack Authority To Impose Environmental Justice, WLF LEGAL
BACKGROUNDER (Dec. 5, 1997); Richard A. Samp, Symposium Environmental Justice: the
Merging of Civil Rights and Environmental Activism, 9 ST. JOUN’S J. OF LEGAL COMM. 503
(1994).

WLF is highly skeptical that Congress intended to authorize federal agencies to issue
Title VI regulations purporting to restrict federal-fund recipients from engaging in activities that
are not motivated by an intent to discriminate on the basis of race, color, or national origin.
WLF has, accordingly, sought to reduce the scope of Title VI regulations that seek to restrict
activities based solely on their racially disparate impact. WLF has no direct interest in this

matter — it is not a federal fund recipient, nor is it regulated by any such entity. WLF is filing
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these comments due solely to its interest in promoting environmental justice — a concept that
WLF understands to mean “the fair treatment and meaningful involvement of all people
regardless of race, color, national origin, or income with respect to the development,
implementation, and environmental law, regulations, and policies.” See EPA, Plan EJ 2014
(Sept. 2011) at 3.
II EPA’s Statutory and Regulatory Authority

As EPA recognizes, Title VI plays but one small part in the agency’s overall effort to
ensure that environmental laws are enforced in a manner that is fair to all citizens. The
numerous enforcement tools available to EPA for promoting the “fairness” goals of the
environmental justice movement are described in detail in a 108-page EPA report entitled, Plan
L 2014: EJ Legal Tools (Dec. 2011). EPA has a responsibility to ensure that its funding
recipients comply with Title VI, but WLF urges the agency to avoid placing unwarranted
reliance on Title VI as its principal means of promoting environmental justice, and thereby
creating a risk that it will distort the statute beyond anything intended by Congress.

Title VI of the Civil Rights Act of 1964 provides in relevant part, “No person in the
United States shall on the ground of race, color, or national origin, be excluded from
participating in, be denied the benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance.” Title VI Sec. 601, 42 U.S.C. § 2000d.
Importantly, Title VI addresses only intentionally discriminatory activity; it does not address
conduct that has a disparate effect on the basis of race, color, or national origin, so long as the

fund recipient engaging in such conduct did not act for the purpose of creating the disparate
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impact. Alexander v. Sandoval, 532 U.S. 275 (2001); United States v. Fordice, S05U.S. 717,
732 1.7 (1992).

Title VI also authorizes federal agencies that provide financial assistance to issue “rules,
regulations, or orders of general applicability” in order to “effectuate the provisions of section
601.” Title VI Sec. 602, 42 U.S.C. § 2000d-1. EPA issued its implementing regulations in 1973
and revised them in 1984. See 38 Fed. Reg. 17968 (1973), as amended by 49 Fed. Reg. 1656
(1984). Those regulations, codified at 40 C.F.R. Part 7, purport to prohibit not only intentional
discrimination but also at least some conduct by fund recipients that imposes disparate impacts
on the basis of race, color, or national origin. For purposes of these comments, the most relevant
regulatory provision is 40 C.F.R. § 7.30(b), which states:

A recipient [of EPA funding] shall not use criteria or methods of administering its

program which have the eftect of subjecting individuals to discrimination because of

their race, color, national origin, or sex, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the program with respect to individuals of

a particular race, color, national origin, or sex.?

Section 7.30 sets forth a “general prohibition” against discrimination by recipients on the basis
of race, color, or national origin, but it includes no “effects” language. Section 7.35 sets forth

several other “specific prohibitions,” but none of the other eight “specific prohibitions” is

directed to the issue covered by the Paper: a state or local government agency with authority to

* Title VI does not address discrimination on the basis of sex. Sex discrimination is
included in EPA’s Title VI regulations because they were also intended to assist with EPA’s
enforcement responsibilities under Title IX of the Education Amendments of 1972, 20 U.S.C.
§ 1681 et seq.

ED_002416_00066615-00009





EPA-HQ-2018-010543

Environmental Protection Agency

March 18, 2013

Page 9

grant environmental permits and that is a recipient of EPA funding.’

The regulations establish a procedure whereby individuals who believe that they (or a
“specific class of persons”) have been discriminated against in violation of EPA’s Title VI
regulations may file a formal complaint with EPA. 40 C.F.R. § 7.120. If EPA’s Office of Civil
Rights concludes that the recipient being investigated has violated the regulations and that
compliance cannot be assured by informal means, “EPA may terminate or refuse to award or to
continue assistance. EPA may also use any other means authorized by law to get compliance,
including referral of the matter to the Department of Justice.” 40 CF.R. § 7.130. The
regulations do not grant authority to the Office of Civil Rights or any other branch of EPA to
revoke a permit issued by the fund recipient as a tool for assuring the fund recipient’s
compliance.

In actual practice, many of the Part 7 complaints received by EPA have focused on a state
agency’s decision to grant specific environmental permits. Precisely when the “criteria or
methods” underlying a permitting decision can be deemed to have “the effect of subjecting
individuals to discrimination” of the sort contemplated by § 7.35(b) is far from self-evident. The
issue took on increased importance after 1994, when President Clinton issued an Executive

Order directing that “each Federal agency shall make achieving environmental justice part of its

> Moreover, only one of the other eight “specific prohibitions” includes “effects”
language. That prohibition, set forth in 40 C.F.R. § 7.30(c), addresses facility-siting decisions by
an EPA-funded entity. The prohibition is largely irrelevant here because state and local
government agencies generally do not become directly involved in siting decisions. Rather, their
role is generally limited to considering permit applications from facilities at previously-
determined locations.
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mission by identifying and addressing, as appropriate, disproportionately high and adverse
human health or environmental effects of its programs, policies, and activities on minority
populations and low-income populations.” Executive Order 12898 (Feb. 11, 1994). Although
the Executive Order (EO) did not mention Title VI by name, EPA concluded that its Title VI
regulations provided it with one tool for carrying out its responsibilities under the EO.

The 1998 Interim Guidance was EPA’s initial effort to provide guidance to stakeholders
regarding how it intended to handle administrative complaints alleging a violation of its Title VI
regulations by a fund recipient in connection with the recipient’s grant of an environmental
permit. In response to criticism from WLF and others that the Interim Guidance failed to
provide sufficient detail regarding the circumstances under which EPA would deem its “effects”
regulations to have been violated, EPA in June 2000 released a revised set of rules — the 2000
Draft Investigation Guidance. Although that document remains in draft form, EPA for the past
13 years has generally adhered to its provisions.

Among other things, the Draft Guidance explains the order of proof that EPA will apply
in evaluating environmental justice disparate-impact complaints filed pursuant to the Title VI
regulations against state agencies with authority to grant environmental permits. It states that
EPA will initially determine whether the grant of the challenged permit had both an “adverse”
and a “disparate” impact. 65 Fed. Reg. at 39676. While cautioning that every case must be
evaluated based on its unique facts, the document states generally that the effects of granting an
environmental permit are deemed “adverse” if the facility in question creates “significantly

adverse” health risks by creating exposures that “exceed established environmental or human

ED_002416_00066615-00011





EPA-HQ-2018-010543

Environmental Protection Agency
March 18, 2013
Page 11

health benchmarks.” /d. at 39680. Disparity is deemed to exist if a “significant” disparity exists
with respect to the adverse impact “between the affected population and an appropriate
comparison population in terms of race, color, or national origin.” /d. at 39677 (emphasis in
original).

The 2000 Draft Investigation Guidance provides few specific examples of impacts that
either are or are not deemed to create “significantly adverse” health risks. One of the very few
examples provided involve National Ambient Air Quality Standards (NAAQSs), air quality
standards that impose limits on cumulative pollution levels in a locality. As the Draft Guidance
explains, NAAQSs are established at a level “that should ordinarily prevent an adverse air
quality impact on public health”; accordingly, “[a]ir quality that adheres to [NAAQS] standards
(e.g., air quality in an affainment area) 1s presumptively protective of public health in the general
population.” /d. at 39680 (emphasis in original). Based on that understanding of NAAQSs, the
Draft Guidance created a rebuttable presumption that a new facility’s release of a pollutant
covered by a NAAQS will not cause an “adverse” impact on air quality (for Title VI purposes)
so long as the area’s air quality is expected to continue to attain the NAAQS standard. /d. The
Draft Guidance explained, however, that the presumption could be overcome by appropriate
rebuttal evidence: “if the investigation produces evidence that significant adverse impacts may
occur, this presumption of no adverse impact may be overcome.” /d.

If the complainant demonstrates that the impact caused by approval of the environmental
permit is both significantly adverse and significantly disparate, the 2000 Draft Investigation

Guidance then shifts the burden of proof to the fund recipient to demonstrate a “substantial,
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legitimate justification” for its actions. /d. at 39683. Among the types of evidence that the Draft
Guidance states might constitute a sufficient justification are health benefits and economic
development that are likely to flow to the affected community as a result of the permitted
activity. /d. Even if the fund recipient carries its burden of persuasion, EPA will still determine
that the Title VI regulations have been violated if the complainant demonstrates the feasibility of
a “less discriminatory alternative” — that is, “an approach that causes less disparate impact than
the challenged practice.” Id.

EPA has not adopted any “final” guidance document that would explain how it handles
investigations of alleged violations of the Title VI regulations. Several court decisions released
following issuance of the 2000 Draft Investigation Guidance — in particular, the U.S. Supreme
Court’s Sandoval decision — have called into question several of the legal assumptions that
undergird the Draft Guidance. WLF is unaware of any effort by the Office of Civil Rights to
explain it views regarding Sandaoval’s impact on its environmental justice activities.

HI.  The Draft Policy Paper on Adversity Is a Step in the Wrong Direction

EPA surely appreciates the uncertainties created among state agencies with
environmental permitting authority, as well as among other environmental justice stakeholders
(including those within the business community), by EPA’s 13-year delay in issuing “final” rules
governing its Title VI investigation and enforcement policy. A principal criticism of the 2000
Draft Investigation Guidance, voiced by WLF and others, is that it fails to provide sufficiently
clear standards regarding what constitutes “significant adverse impact” and “significant disparate

impact.” One would have hoped that the Office of Civil Rights (OCR) would be focusing its
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attentions on responding to those criticisms and attempting to put the Draft Guidance into final
form.

Instead, with very little notice EPA has issued a draft policy paper that proposes to alter
rules established by the Draft Guidance regarding proof of adversity. The Paper proposes to
eliminate the Draft Guidance’s rebuttable presumption that no Title VI “adversity” is created by
the granting of an environmental permit with respect to relevant NAAQS pollutants so long as
the NAAQS standard is being met. Paper at 4-5. In place of the rebuttable presumption, the
Paper proposes that while compliance with the NAAQS standard should be deemed relevant, it
should not be given any overriding significance in the “adversity” determination. /d.

The proposed change has nothing to recommend it, and WLF urges that it not be adopted.
As noted above, the 2000 Draft Investigation Guidance provides little guidance regarding when
it deems a fund recipient’s permitting decision to have “significant adverse impact.” One of the
rare exceptions to that deficiency is the NAAQS rebuttable presumption; it provides a relatively
bright-line rule that assists state permitting agencies in avoiding violations of EPA’s Title VI
regulations. By proposing to eliminate the rebuttable presumption, the Paper increases
uncertainty by depriving stakeholders of the ability to predict in advance when environmental
effects will be deemed “adverse” for Title VI purposes.

The Paper proposes to replace the rebuttable presumption with no rule of decision
whatsoever. It acknowledges the relevance of NAAQS compliance to the “adversity” issue, but
then concludes that such compliance should be just one of many factors to be considered by EPA

in determining adversity:
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[TThis proposal acknowledges the relative significance of compliance with an
environmental health-based threshold, while also evaluating a number of other factors, as
appropriate, including the existence of hot spots, cumulative impacts, the presence of
particularly sensitive populations that were not considered in the establishment of the
health-based standard, misapplication of environmental standards, or the existence of
site-specific data demonstrating an adverse impact despite compliance with the health-
based threshold.

Id at 4. The proposal is a step in the wrong direction; it reduces the level of guidance when

what is actually needed is more predictability.

The proposed changed is particularly mystifying because EPA has provided no reasoned
explanation for the change. The Paper notes that there might be circumstances in which
increased levels of a NAAQS pollutant are cause for health concern even though the NAAQS
standard is being met. But the 2000 Proposed Investigation Guidance recognized that possibility
as well, and that is why it specified that the presumption is rebuttable.* The Paper does not

explain why the existence of the rebuttable presumption interferes in any way with EPA’s ability

to reach an accurate determination regarding adverse impacts that might be associated with the

* The Proposed Guidance explained:

For example, one situation whether the presumption could be overcome is the following:
An area may be in attainment with the lead NAAQS, but in some cases residents could
still suffer adverse effects from lead. The lead standard was designed to take into
account both exposures from inhalation of airborne lead (subject to the standard) and
exposures resulting from non-air pathways such as ingestion of lead contained in paint,
soil, or water (not subject to the standard). Contributions to total exposure from non-air
sources, however, can vary widely, and unusually high level of lead in paint, soil, or
water might cause residents of some areas to experience adverse effects even if the
standard is met. In such cases, the presumption of no adverse impacts from lead could be
overcome.

Draft Guidance, 65 Fed. Reg. at 39680-81.
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grant of an environmental permit. Each of the factors identified by the Paper as grounds for
finding adversity despite NAAQS attainment can easily be accommodated within the existing
rebuttable presumption framework. Indeed, the Paper essentially admits that no impediment to
accurate decision-making has been encountered, because the Draft Guidance’s rebuttable
presumption has never been applied in 13 years: “EPA has had little or no opportunity to apply
the rebuttable presumption (that is, this issue has been discussed in the abstract, and has not been
applied to any particular case following issuance of the 2000 Draft Guidance).” Paper at 4.
The Paper does not take issue with the Draft Guidance’s explanation regarding why a
rebuttable presumption is justified. The Draft Guidance explained that the rationale for setting
NAAQSs is to “establish a protective limit on cumulative pollution levels that should ordinarily
prevent an adverse air quality impact on public health.” 65 Fed. Reg. at 39680 (emphasis

added). Itis eminently reasonable to presume, therefore, that in the great majority of cases there

> As the Paper notes, the Draft Guidance’s rebuttable presumption originated with
OCR’s 1998 Select Steel decision. Paper at 2 & n.4. That decision dismissed a Title VI
complaint against the Michigan Department of Environmental Quality for having approved an
environmental permit for a new steel mini-mill in Genesee Township, Michigan. The decision
applied a rebuttable presumption that the locality’s expected compliance with NAAQSs for lead
and ozone meant that permitting release of those pollutants from the mini-mill would not have a
significant adverse effect on the local community. The OCR determined that the voluminous
evidence submitted to it regarding the local community provided no reason to question the
presumption’s correctness in that case. It determined that the NAAQSs provided “adequate
protection for group(s) identified as being sensitive to the adverse effects of the NAAQS
pollutants.” OCR, Investigative Report for Title VI Admin. Complaint File No. 5R-98-R5 (Select
Steel Complaint) 14 (1998). The Paper provides no reason to doubt the propriety of Select
Steel’s application of the rebuttable presumption; for example, it does not suggest that evidence
collected during the past 15 years has demonstrated that Michigan residents living near the mini-
mill suffered a significant adverse, disparate health impact as a result of permitted emissions
from the mini-mill.
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is no adverse health impact when the atmospheric level of a pollutant rises, so long as the
NAAQS continues to be attained. “Air quality that adheres to [NAAQS] standards (e.g., air
quality in an atfainment area) is presumptively protective of public health in the general
population.” /d. (emphasis added). In the absence of any explanation from EPA regarding why
the Draft Guidance’s rationale is no longer valid, the proposed change in the rebuttable
presumption lacks a rational basis.

Moreover, WLF questions the propriety of several of the factors cited by the Paper as
possible grounds for finding adversity despite NAAQS attainment. The Paper asserts that the
adversity issue should take into account the fund recipient’s “misapplication of environmental
standards” in deciding whether the permit holder’s emission of a NAAQS pollutant creates an
adverse impact. Paper at 4. That assertion is nonsensical. A fund recipient’s misapplication of
environmental standards bears no necessary logical relationship to adversity; the presumption
that air quality does not adversely affect public health when the NAAQS threshold is attained is
not weakened simply because the fund recipient committed some error of law in granting the
environmental permit. The OCR has not been designated to serve as a “super” appeal board,
authorized to review the propriety of all environmental permitting decisions under the guise of
an adversity finding.

Nor is it appropriate, in the majority of cases, for OCR to be examining “the presence of
particularly sensitive populations that were not considered in the establishment of health-based
standards.” /d. NAAQSs and other health-based standards are established with the general

population in mind; they nonetheless recognize that there will always be a few people whose
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individualized health sensitivities cause them to be adversely affected by environmental con-
ditions that have no impact on the great majority of people. But unless there exist a substantial
number of such people in the vicinity of the permitted facility, there can be no basis for a
“substantially” adverse impact finding. And if there are a substantial number of such people
within a racially identifiable community in the vicinity of the facility, EPA has not explained
why their sensitivities cannot be addressed within the “rebuttable presumption” framework.
Under these circumstances, the only plausible explanation for the Paper’s proposed
change is a desire by some at OCR to place a thumb on the scale, in order to favor those raising
Title VI challenges to permitting decisions. That suspicion is strengthened by the Paper’s subtle
alteration of the definition of what constitutes a prima facie showing of adverse disparate impact.
Past EPA writings have stated that one element of a prima facie case is a showing that the
federal-fund recipient’s challenged actions have a “significant” or “substantial” adverse impact
on an identified racial or national-origin group. 2000 Drafi Investigation Guidance at 65 Fed.
Reg. at 39680, 39684. In contrast, the Paper refers repeatedly simply to “adversity” and
“adverse impact”; the Paper does not use the word “substantial” in connection with the word
“adverse.” That omission is unlikely the result of mere inadvertence. WLF notes, for example,
that when discussing a fund recipient’s burden of proof in rebutting a prima facie case of adverse
disparate impact, the Paper contends that the fund recipient must offer a “substantial legitimate
justification” for its action. Paper at 3 (emphasis added). EPA should not be attempting to effect
changes in its order of proof in this surreptitious manner. Nor should it be picking favorites in

Title VI disputes.
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IV.  The Draft Policy Paper Is Inconsistent with the Title VI Regulations

The Paper focuses solely on a small subset of federal fund recipients: state and local
government agencies that have been delegated responsibility for issuing pollution control
permits. It also focuses solely on disparate impact claims. Paper at 1 (“This paper does not
address allegations about intentional discrimination, most non-permitting facts patterns, or
technology- and cost-based standards; it is focused on discriminatory effects allegations that
relate to the health protectiveness of pollution control permits issued by recipient agencies.”).
The provision in EPA’s Title VI regulations most relevant to the subjects addressed by the Paper,
40 C.FR. § 7.35(7), states that a recipient of EPA funding “shall not use criteria or methods of
administering its program which have the effect of subjecting individuals to discrimination
because of their race, color, national origin, or sex.” (Emphasis added.) One would expect,
therefore, that the Paper would focus on “criteria or methods” employed by recipient agencies
when reviewing applications for environmental permits, to ensure that their criteria/methods do
not have any disparate impact on identifiable racial or national-origin groups.

The Paper does not do so, however; it does not even mention the phrase “criteria or
methods.” Instead, it focuses solely on the recipient’s actual decision to issue a permit. See,
e.g., Paper at 2 (addressing how to handle “administrative complaints alleging adverse disparate
impacts from the issuance of an environmental permit”). That focus is a misreading of § 7.35(b).
It is possible, of course, that a permit will be issued as a direct result of a fund recipient’s use of
criteria or methods that have an adverse disparate impact on the basis of race. But even in those

instances, the Title VI regulations require EPA to focus on the allegedly improper criteria and
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methods, not the permitting decision. Because the Paper adopts an analytic approach that is
inconsistent with § 7.35(b), EPA should withdraw the Paper.

Some supporters of the environmental justice movement might respond that adhering to
the letter of the Title VI regulations is unacceptable if the result is environmental permitting
decisions that could have disparate impacts on racially identifiable communities. WLF’s
answer: Title VI itself has nothing to do with disparate impact claims, and EPA’s Title VI
regulations apply a disparate impact analysis in only two limited situations, neither of which
apply directly to permitting decisions. If some stakeholders would like to see OCR given
authority to review permit decisions for potential disparate racial effects, they ought to lobby for
changes to either Title VI or EPA’s implementing regulations.

Moreover, the review of “criteria or methods” authorized by § 7.35(b) provides OCR
with all the tools it needs to ensure that the goals of the environmental justice movement are
being fulfilled. First and foremost, OCR can use its investigative powers to ensure that state
agencies do not intentionally use the race or national origin of local residents as a criterion in
their environmental permit decisions. OCR can also ensure that state agencies are using
approval criteria that minimize the likelihood that permits will have an unintended but
nonetheless substantial adverse impact on an identified racial or national-origin group. For
example, OCR might well object to a recipient’s policy of not testing lead levels in surrounding
neighborhoods before deciding whether to grant an environmental permit to a facility that will
emit lead. Such a policy might cause the recipient to overlook evidence that granting the permit

would exacerbate health concerns by increasing already-high levels of lead in the blood of
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residents of nearby racially-identifiable neighborhoods. Indeed, in Select Steel, EPA’s dismissal
of the Title VI complaint against the Michigan Department of Environmental Quality relied to a
substantial degree on the fact that the Department had carefully monitored non-airborne lead
levels in nearby minority communities to assure itself that NAAQS-compliant lead emissions
from the new mini-mill would not pose health risks. See also 2000 Draft Investigation Guidance
at 39680-81. Examining a fund recipient’s “criteria and methods” in this manner for potential
adverse disparate impacts is what the agency appears to have had in mind when it adopted
§ 7.35(b). The language of the regulations does not contemplate, however, the second-guessing
of specific permitting decisions of the sort outlined in the Paper.
V. EPA Has Not Adhered to the APA’s Notice-and-Comment Requirements

The Paper proposes to adopt a new legal standard for determining whether EPA fund
recipients have violated the Title VI regulations. EPA quite clearly is doing so without
following the notice-and-comment procedures set forth in the Administrative Procedure Act
(APA). See 5 U.S.C. § 553(b) & (¢). Indeed, the Paper has not even been published in the
Federal Register.® Because the Paper qualifies as a proposed “rule” within the meaning of the

APA and does not qualify as a mere “interpretive rule,” 5 U.S.C. § 553(b)(3)(A), it may not be

put into effect until after EPA complies with the APA’s notice-and-comment requirements.

¢ Due in no small part to the absence of publication in the Federal Register, WLF did not
become aware of the Paper until late February 2013, barely more than a week before the initial
March 8 filing deadline for comments. WLF has been an active player in environmental justice
issues for two decades; if even we were in the dark about EPA’s plans until the last minute, WLF
strongly suspects that many other interested parties are still unaware of the Paper.
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In relevant part, the APA defines a “rule” as “the whole or part of an agency statement of
general or particular applicability and future effect designed to implement, interpret, or prescribe
law or policy or describing the organization, procedure or practice requirements of any agency.”
5U.S.C. § 551(4). There can be little doubt that what the Paper proposes to adopt meets that
definition of a “rule.” The proposal is “designed to implement, interpret, or prescribe law or
policy”: it sets forth the order of proof that is applicable to adjudication of complaints filed
under EPA’s Title VI regulations, and defines (in part) what a complaint must show in order to
establish a prima facie case of adverse disparate impact. The proposal also “describe[s]” EPA’s
“procedure or practice requirements”: it explains how EPA intends to handle such complaints,
including changes in the way it handles cases in which the complainant challenges issuance of an
environmental permit that will not cause the local community to fall out of compliance with
applicable NAAQSs.

WLF notes that the GAO determined, in a legal opinion issued in 1999, that the 1998
Interim Guidance, which addressed many of the same issues addressed by the Paper, qualified as
a “rule” within the meaning of the APA. See Robert P. Murphy, General Counsel of GAQO,
Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits,

Opinion B-281575 (1999).” The proposal set forth in the Paper qualifies as a “rule” for precisely

7 The GAO explained that the Interim Guidance qualified as a “rule” because it would
“affect the rights and duties of the recipient, the complainant, and the affected population.” /d.
It concluded that because the Interim Guidance was a “rule” for purposes of the APA, it was also
a “rule” for purposes of the Congressional Review Act portion of the Small Business Regulatory
Enforcement Fairness Act (SBREFA), 5 U.S.C. § 801 ef seq., and thus that EPA was required to
present the Interim Guidance to Congress in compliance with the provisions of SBREFA.
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the same reasons that the 1998 Interim Guidance so qualified.

Even though the proposal is clearly a “rule,” adoption of the proposal would not require
EPA to follow APA notice-and-comment requirements if it could demonstrate that its proposed
rule is an “interpretive rule, general statement of policy, or rule of agency organization,
procedure or practice.” 5 U.S.C. § 553(b)(A). While the distinction between an interpretive rule
and a substantive rule is not always clear, in this instance it is clear that EPA is not merely
proposing an “interpretive rule.”® Indeed, at no point does the Paper suggest that it is offering
any sort of “interpretation” of an existing statute or regulation.

EPA’s Title VI regulations prohibit fund recipients from using “criteria or methods of
administering its program which have the effect of subjecting individuals to discrimination
because of their race, color, [or] national origin.” 40 C.F.R. § 7.35(b). The Paper proposes that
a fund recipient be deemed to have violated the Title VI regulations if it approves a pollution
control permit that has the effect of imposing an adverse disparate impact on identifiable racial
communities. It further proposes that if the complainant establishes what the Paper has defined
as a prima facie case of adverse disparate impact, the fund recipient can avoid a tinding that it
violated the regulations only by demonstrating that there exists a “substantial legitimate

justification for its action.” Paper at 3. The Paper further proposes to eliminate an EPA rule

Interestingly, the Interim Guidance was yet another rule that EPA never published in the Federal
Register.

% Given that the Paper sets forth several proposed rules of decision for Title VI

complaints filed with EPA, the agency cannot plausibly argue that its proposal is a mere “general
statement of policy, or rule of agency organization, procedure or practice.”
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governing cases in which the issuance of the environmental permit will not cause the local
community to fall out of compliance with applicable NAAQSs. The current rule creates a
rebuttable presumption that issuance of a permit in such situations does not create an “adverse”
impact on the community; the new rule would allow NAAQS compliance to be considered as
merely one factor among many in determining Title VI adversity.

The APA provides that any such new agency position may be adopted only pursuant to
the APA’s notice-and-comment procedures. A rule is substantive (and thus subject to notice-
and-comment procedures) if the rule “effectively amends a prior legislative rule.” Am. Mining
Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993). As the D.C.
Circuit has explained, unless an agency action that modifies its prior interpretation of a formal
regulation is subject to notice-and comment rulemaking requirements, “the agency could evade
its notice and comment obligation by ‘modifying’ a substantive rule that was promulgated by
notice and comment rulemaking.” Syncor Intel Corp. v. Shalala, 127 F.3d 90, 94-95 (D.C. Cir.
1997) (citing Paralyzed Veterans of Americav. D.C. Arena, L.P., 117 F.3d 579, 586 (D.C. Cir.
1997)).

The Paper “effectively amends” § 7.35(b) by adding a third item to the list of actions by a
state regulatory agency that are subject to a disparate impact standard. While § 7.35(b) covers a
state agency’s “use” of either “criteria” or “methods” of “administering its program,” the Paper
proposes that the disparate impact regulation be broadened so as to also include “approval of a
pollution control permit.” Moreover, although EPA in 2000 proposed (but never adopted in final

form) legal standards that would have spelled out how a complainant could establish a prima
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Jfacie case of adverse disparate impact and thereby shift the burden of proof to the fund recipient,
the Paper proposes amending that legal standard in order to make it easier for the complainant to
establish a prima facie case. Thus, even assuming that the 2000 Draft Investigation Guidance
qualified as an “interpretive rule” (based on a contention that it did no more than interpret EPA’s
Title VI regulations), Syncor mandates a finding that the Paper’s proposal to amend the Draft
Guidance qualifies as a “substantive rule” that is subject to the APA’s notice-and-comment
requirements. As Syncor explained, unless EPA’s efforts to modify its prior interpretation of the
Title VI regulations are made subject to notice-and-comment rulemaking, EPA “could evade its
notice and comment obligation by ‘modifying’ [§ 7.35(b),] a substantive rule that was
promulgated by notice and comment rulemaking.” Id. at 94-95.

A rule characterized by an agency’s effort to expand its regulatory footprint has long
been deemed the hallmark of a “legislative” or “substantive” rule that is subject to APA notice-
and-comment requirements. The Paper proposes a rule that would unquestionably expand EPA’s
footprint: the proposed rule would increase the range of recipient conduct that would be subject
to EPA’s Title VI disparate impact regulations. Accordingly, if EPA is intent on following
through with its rule changes, it should start from scratch and propose its changes in accordance
with the APA’s notice-and-comment procedures.

VL.  The Invalidity of Disparate Impact Regulations

Title VI prohibits federal-fund recipients from discriminating on the basis of race, color,

or national origin by excluding individuals “from participating in,” denying them “the benefits

of,” or subjecting them “to discrimination under” the fund recipient’s programs. 42 U.S.C.
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§ 2000d. It is well established that Title VI addresses only intentionally discriminatory activity;
it does not address conduct that has a disparate effect on the basis of race, color, or national
origin, so long as the fund recipient engaging in such conduct did not act for the purpose of
creating the disparate impact. Alexander v. Sandoval, 532 U.S. 275 (2001); United States v.
Fordice, 505 U.S. 717, 732 n.7 (1992).

Despite the limitation on Title VI's reach, EPA has long taken the position that it is
authorized to issue Title VI regulations that prohibit at least some conduct by fund recipients
that, while not intentionally discriminatory, imposes disparate impacts on the basis of race, color,
or national origin. As the source for such authority, EPA points to Title VI Sec. 602, 42 U.S.C.
§ 2000d-1, which authorizes federal agencies that provide financial assistance to issue “rules,
regulations, or orders of general applicability” in order to “effectuate the provisions of section
601.” Title VI, Sec. 602, 42 U.S.C. § 2000d-1. EPA’s 2000 Draft Investigation Guidance was
written with the understanding that EPA possessed broad statutory authority to regulate the
conduct of fund recipients based solely on a finding that the conduct created a disparate impact
on the basis of race, color, or national origin.

The Supreme Court’s 2000 Sandoval decision called that understanding into question.
Sandoval held that the Title VI disparate impact regulations do not create private rights of action
on behalf of individuals. 532 U.S. at 293. Moreover, the Court raised serious questions

regarding the validity of Title VI regulations.” The Court stated that assertions that Section 602

* Sandoval declined to decide the validity of the regulations because the issue was not
directly raised by the parties and because its no-private-right-of-action holding allowed the Court
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authorizes regulations that proscribe activities “that have a disparate impact on racial groups,
even though such activities are permissible under § 601 . . . are in considerable tension with the
rule of [prior case law] that § 601 forbids only intentional discrimination.” /d. at 281-82.

At least as importantly, the Court made clear that the validity of Title VI disparate impact
regulations was still an open question that had never previously been decided by the Court.
EPA’s 2000 Draft Investigation Guidance assumed that two earlier Supreme Court decisions —
Guardians Ass’n v. Civil Serv. Comm 'n of New York City, 463 U.S. 582 (1983); and Alexander v.
Choate, 469 U.S. 287 (1985) — had held that Section 602 authorizes federal agencies to issue
disparate impact regulations. See, e.g., 65 Fed. Reg. at 39668 & n.35. Sandoval explained that
there never had been such a holding. It noted that the relevant language in Alexander v. Choate
was mere dicta, and that Guardians’s expressions of support for Title VI disparate impact are set

forth primarily in the dissenting opinions. Sandoval, 532 U.S. at 281-82."

to decide the case on narrower grounds. /d. at 281-82. Instead, the Court simply assumed the
validity of Title VI disparate impact regulations for “purposes of deciding this case” only. /d. at
281.

Y Guardians rejected a disparate impact challenge to New York City’s last-hired/ first-
fired policy for lay-offs of police officers. Proponents of Title VI disparate impact regulations
point to statements made by four dissenting justices plus statements made by Justice White in his
opinion concurring in the judgment — i.e., five of nine justices expressed support for disparate
impact regulations. But Supreme Court holdings are not constructed in that manner. One cannot
glean the Court’s “holding” in a case by adding together the views of concurring and dissenting
justices, even when the sum is five or greater. United States v. Morrison, 529 U.S. 598, 623-24
(2000) (rejecting argument that a view joined in by three concurring justices and three dissenting
justices constituted a “holding” of the Court in United States v. Guest, 383 U.S. 745 (1966), and
explaining, “This is simply not the way that reasoned constitutional adjudication proceeds.”).
Rather, “When a fragmented Court decides a case and no single rationale explaining the result
enjoys the assent of five Justices, the holding of the Court may be viewed as that position taken
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In light of Sandoval’s statements calling into question the validity of Title VI disparate
impact regulations (and the resulting possibility that EPA’s disparate impact regulations could be
struck down if ever challenged in a federal court), it would behoove EPA to narrow the scope of
its 2000 Draft Investigation Guidance by limiting the regulations’ applicability to those
situations in which both the adverse effects and the disparate racial impacts are particularly
severe. But instead of heeding Sandoval’s warning, EPA appears to be moving to expand the
scope of potential liability under its disparate impact regulations.

WLF suggests that EPA begin by re-examining its order of proof in disparate impact
cases. According to the Paper, a party that files a disparate impact complainant under EPA’s
Title VI regulations bears the initial burden of demonstrating “a prima facie case” of
discrimination. That burden requires three showings regarding the challenged conduct: (1) it has
“an adverse impact”; (2) the adverse impact is “suffered disparately” on the basis of race, color,
or national origin; and (3) there is a causal connection between the fund recipient’s challenged

conduct and the adverse impact. Paper at 3. If the complainant establishes a prima facie case,

by those Members who concurred in the judgment on the narrowest grounds.” Nichols v. United
States, 511 U.S. 738, 745 (1994). As Sandoval recognized, Guardians’s holding was limited to a
finding that without evidence of discriminatory intent, there is no cause of action for damages
based on violation of either Title VI or its implementing regulations. Sandoval, 532 U.S. at 281.

The Draft Guidance was on even shakier ground in relying on Alexander v. Choate as
support for EPA’s authority to issue Title VI disparate impact regulations. Alexander had
nothing to do with Title VI but rather involved claims filed under the Rehabilitation Act of 1973.
The unanimous and limited holding of the Court was that the plaintiffs’ disability discrimination
claims were not cognizable under either the Rehabilitation Act or its implementing regulations.
469 U.S. at 309. Accordingly, statements in Alexander regarding Title VI were mere dicta.
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the burden then shifts to the fund recipient to establish “ a substantial legitimate justification for
its action.” /d. Even if the fund recipient meets that burden, the complaint can still prevail by
demonstrating that there exists “a less discriminatory alternative” that would still accomplish the
fund recipient’s goals. 7d.

This framework for adjudicating alleged violation of EPA’s Title VI disparate impact
regulations is not set out in the regulations themselves. The Paper states that the framework was
“established by the courts,” id., but that statement is incorrect. Indeed, WLF is unaware of any
court decisions that have discussed the order of proof in cases raising claims under EPA’s
regulations.!’ Moreover, it is up to EPA, not the federal courts, to determine how it will
adjudicate claims arising under the agency’s own regulations; the courts’ function is limited to
attempting to discern EPA’s intent in drafting its regulations and determining whether that intent
is consistent with the agency’s legislative mandate. In other words, the order of proof used by
EPA is one the agency itself has created.

EPA has never set out its order of proof in a document labeled “final.” WLF suggests
that doing so should be the first order of business for the agency. It further suggests, in light of

Sandoval, that EPA create a framework that: (1) limits findings of liability to those cases in

' The Paper cites two federal appeals court decisions, but neither had anything to do
with EPA’s Title VI regulations. They both addressed regulations issued by the U.S.
Department of Education, not EPA; and the claims at issue were ones initially filed by private
parties in federal court, not before an administrative agency. See Elston v. Talladega County Bd.
Of Educ., 997 F.2d 1394, 1413 (11th Cir. 1993); Larry P. v. Riles, 793 F.2d 969, 982 (9th Cir.
1994). In any event, both decisions are now largely anachronistic in light of the Supreme
Court’s subsequent holding in Sandoval that there is no private right of action to enforce Title VI
disparate impact regulations issued by federal agencies.

ED_002416_00066615-00029





EPA-HQ-2018-010543

Environmental Protection Agency
March 18, 2013
Page 29

which both the adverse effects and the disparate racial impacts are particularly strong; (2) places
the burden of proof at all times on the complainant (that is, the complaint must establish not only
that the fund recipient’s actions have a significant adverse disparate impact, but also that the
actions are not justified on other grounds).

EPA apparently borrowed the prima facie case model for adjudicating disparate impact
claims arising under its Title VI regulations from employment discrimination case law decided
under Title VII of the Civil Rights Act of 1964. In Title VII cases, an employee alleging a
disparate impact violation of Title VII must initially establish a prima facie case of employment
discrimination by demonstrating that an employer uses a particular employment practice that
causes a disparate impact on the basis of race, color, religion, sex, or national origin. 42 U.S.C.
§ 2000e-2(k)(1)(A)(1). An employer may defend against liability by demonstrating that the
practice is “job related for the position in question and consistent with business necessity.” /d.
Even if the employer meets that burden, however, a plaintiff may still succeed by showing that
the employer refuses to adopt an available employment practice that has less disparate impact
and serves the employer’s legitimate needs. 42 U.S.C. §§ 2000e-2(k)(1)(A)(i1) & (C).

WLF urges EPA to act with extreme caution before looking to Title VII disparate impact
case law for guidance in crafting a framework for enforcing the Title VI disparate impact
regulations. We note initially that the fact patterns typically encountered in the employment
context do not readily translate to decisions granting environmental permits. It can be quite
difficult in the employment context to determine whether an employer has demonstrated that its

challenged practice is job-related and consistent with business necessity; but at least courts can
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assume that the employer’s ultimate goal is to maximize profits, and job-relatedness and
business necessity can be measured based on whether a practice significantly advances
profitability. "

Title VI permitting cases, on the other hand, arise in a wholly different context and lack
any guideposts that would allow for objective determinations regarding whether a challenged
practice is really necessary or has a “substantial legitimate justification.” Paper at 3. The 2000
Draft Investigation Guidance states that a fund recipient can establish such a justification by
demonstrating that its permitting decision serves some “broader interests” such as “economic
development” within the community adversely affected by pollution from a new industrial
facility. 65 Fed. Reg. at 39683. But how is EPA supposed to compare the magnitude of adverse
health impacts to the job-creation value of a new industrial facility? That is an apples-to-oranges
comparison, and the Draft Guidance provides no hint regarding how EPA intends to conduct the
exercise.

A Third Circuit case well illustrates the dilemma. South Camden Citizens in Action v.
New Jersey Dep’t of Environmental Protection, 274 F.3d 771 (3d Cir. 2001), involved a
challenge under EPA’s Title VI regulations to the issuance of an air quality permit to operate a
cement-supply facility in a low-income area of Camden, New Jersey. Although the fund

recipient and the facility owner (which intervened in the action) argued that the facility would

2 For example, if a requirement that all job applicants pass an employment test is shown
to increase productivity of the labor force, then the requirement is deemed job-related; but if no
increase in productivity is demonstrated, then the employer has not met its evidentiary burden.
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spur economic development in a community heavily populated by members of racial minority
groups, the district court issued an injunction against the permit, stating (without explanation)
that such evidence was insufficient to carry their burden of demonstrating a “substantial
legitimate justification” for granting a permit that created an adverse disparate impact on the
community. 145 F. Supp. 2d 446, 496-97 (D.N.J. 2001). The absence of an explanation was
hardly surprising; the district judge admitted that there were no existing standards for making the
“justification” determination, nor are there any neutral criteria that the court could have used to
compare the benefits of economic development to the costs of adverse disparate environmental
impacts.” In light of those insurmountable difficulties, WLF urges EPA to determine that it will
not apply its Title VI disparate impact regulations to permitting decisions, but instead will
confine its disparate impact regulations to subject matters (e.g., the employment practices of
EPA fund recipients) where more readily manageable standards exist. Such a limiting
construction is particularly warranted in light of the language of § 7.35(b) noted above, language
that cannot readily be applied to permitting decisions.

EPA should heed the concern expressed by Justice Sandra Day O’Connor regarding
indiscriminate use of disparate impact analysis. In Hernandez v. United States, she cogently
explained why concern over the disruptive impact of a disparate impact standard has led the

Court to reject use of that standard in its equal protection analysis:

B The Third Circuit ultimately vacated the injunction. It determined (in light of
Sandoval) that the plaintiffs lacked a private right of action to enforce the Title VI disparate
impact regulations, and thus it did not need to address the “justification” issue. 274 F.3d at 791.
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In Washington v. Davis, we outlined the dangers of a rule that would allow an equal
protection violation on a finding of mere disproportionate effect. Such a rule would give
rise to an unending stream of constitutional challenges:
A rule that [state action] designed to serve neutral ends is nonetheless invalid,
absent compelling justification, if in practice it benefits or burdens one race more
than another would be far reaching and would raise serious questions about, and
perhaps invalidate, a whole range of tax, welfare, public service, regulatory, and
licensing statutes that may be more burdensome to the poor and to the average
black than to the more affluent white.
Hernandez v. United States, 500 U.S. 352, 374 (1991) (O’Connor, J., concurring in the
judgment) (quoting Washington v. Davis, 426 U.S. 229, 248 (1976)).

At the very least, EPA should impose an extremely high evidentiary burden on
complainants seeking to establish that the impact of a permitting decision is both adverse and
disparate. Indeed, when the Supreme Court first introduced the disparate impact concept into
Title VII employment discrimination litigation in 1971,' it did so with the understanding that the
plaintiff could not establish a prima facie case of discrimination without demonstrating that the
disparate impact of the challenged employment practice was particularly severe. Griggs v. Duke
Power Co., 401 U.S. 424, 431 (1971) (stating that “[w]hat is required by Congress is the removal
of artificial, arbitrary, and unnecessary barriers to employment when the barriers operate

invidiously to discriminate on the basis of racial or other impermissible classifications.”). The

Court suggested that disparate impact analysis was most appropriate in cases in which the

" Asinitially enacted in 1964, Title VII contained no language expressly adopting a
disparate impact standard. Ricci v. DeStaffano, 557 U.S. 557, 577 (2009). Butin 1971, the
Court (in Griggs v. Duke Power Co., 401 U.S. 424 (1971), interpreted Title VII “to prohibit, in
some cases, employers’ facially neutral practices that, in fact, are discriminatory in operation.”
Id. at 577-78.
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disparate impact was so large that intentional racial discrimination was suspected even though it
could not necessarily be proven. For example, the employment practice challenged in Griggs (a
high-school diploma requirement for job applicants) eliminated 88% of all potential blacks
applicants in the relevant labor pool (an area of North Carolina in which blacks had long been
subjected to inferior and segregated public education), even though the evidence suggested that
nongraduates could perform the work in question just as well as graduates. /d. at 853 n.6.
Similarly, EPA should limit the focus of its Title VI permitting-decision investigations to those
instances in which the impact is so adverse and so disparate as to give rise at least to a
suggestion that the permitting decision may have been based on intentional racial discrimination.
WLF also suggests that the burden of proof should remain with the complainant at all
times in Title VI proceedings filed with EPA. The Paper states that, once a prima facie case is
established, the burden of proof switches to the fund recipient to provide a “substantial
legitimate justification” for its decision to grant a permit. Paper at 3. EPA provides no
justification for that reversal of the burden of proof (other than its unsupported and erroneous
contention that the framework for handling administrative complaints filed under EPA’s Title VI
regulations was somehow mandated by the federal courts). Such a reversal is inconsistent with
the normal rules of evidence in judicial and administrative proceedings, in which the burden of
proof generally remains with the plaintiff at all times. Indeed, until it was amended in 1991,
Title VII of the Civil Rights Act of 1964 imposed the burden of proof at all times on an

employee raising a disparate impact claim, even after the employee established a prima facie
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case of disparate impact. See Wards Cove Packing Co. v. Atonio, 490 U S. 642, 659-60 (1989)."°
Given the inherent difficulties in comparing the economic benefits of a permitted facility with its
adverse environmental impacts, fairness dictates that the burden ought to fall on the complainant
to demonstrate why the economic benefits proffered by the fund recipient do not constitute a
sufficient justification for granting the permit. WLF also notes that case law involving efforts to
enforce Title VI disparate impact regulations issued by other agencies often has not adopted the

burden-shifting order of proof advocated by the Paper. See, e.g., Elston, 997 F.2d at 1407 n.14.

Y Wards Cove explained that once a Title VII plaintiff established a prima facie case that
a challenged employment practice caused a disparate impact, the employer bore only a burden of
producing evidence that the practice was job-related, not a burden of persuasion. /d.

ED_002416_00066615-00035





EPA-HQ-2018-010543

Environmental Protection Agency
March 18, 2013
Page 35
CONCLUSION
The Supreme Court’s Sandoval decision throws into considerable doubt the validity of

EPA’s Title VI disparate impact regulations. In light of that doubt, now is not the time for EPA
to be issuing a new rule that seeks to expand the scope of those regulations. Moreover, the Paper
recommends adoption of a rule that is inconsistent with EPA’s interpretation of its existing Title
VI regulations, and EPA has made no effort to follow the notice-and comment requirements
imposed by the APA on agencies seeking to adopt new substantive regulations. Nor has EPA
provided any reasoned explanation for amending the Draft Guidance’s rule governing NAAQSs.
For all of those reasons, WLF requests that EPA withdraw the Paper and direct the OCR not to
surreptitiously enforce the rule while allowing the Paper to remain indefinitely in draft form.

Sincerely,

/s/ Richard A. Samp

Richard A. Samp
Chief Counsel

/s/ Cory L. Andrews
Cory L. Andrews
Senior Litigation Counsel

ED_002416_00066615-00036






EPA-HQ-2018-010543

From: Marianne Engelman Lado

To: Rights Civil@EPA; Jerett Yan/DC/USEPA/US@MSO365
Subject: Comments on Title VI Policy Documents

Date: 03/20/2013 05:47 PM

Attachments: Title VI Comments 2013-03-20.pdf

Dear Mr. Yan and the EPA’s Office of Civil Rights,

Attached please find Comments on U.S. Environmental Protection Agency Draft Policy
Papers, Title VI of the Civil Rights Act of 1964 Adversity and Compliance with
Environmental Health-Based Standards and Title VI of the Civil Rights Act of 1964: Draft
Role of Complainants and Recipients in the Title VI Complaint and Resolution Process,
which are submitted on behalf of California Rural Legal Assistance Foundation, Center on
Race, Poverty & the Environment, The City Project, Clean Water and Air Matter,
Communities for a Better Environment, Earthjustice, Eastern Environmental Law Center,
Environmental Justice League of Rhode Island, Equal Justice Society, Farmworker Justice,
Lawyers’ Committee for Civil Rights Under Law, Los Jardines Institute (The Gardens
Institute), Maryland State Commission on Environmental Justice and Sustainable
Communities, Natural Resources Defense Council, OPAL Environmental Justice Oregon,
Pesticide Action Network North America, Poverty & Race Research Action Council, Public
Interest Law Center of Philadelphia, Sierra Club, Tri-Valley CAREs, West End Revitalization
Association, and three individuals, Marc Brenman, Denny Larson, and Gregg P. Macey.

We would, of course, be happy to provide additional information.
Many thanks,

Marianne Engelman Lado

Marianne Engelman Lado

Chair, Environmental Health Practice Group & Staff Attorney
Earthjustice

156 William Street

Suite 800

New York, New York 10038
T: 212 345-7393 {new direct line}

F:212-918-1556
www.earthjustice.org

Because the earth needs a good lawyer

*plegse consider the environment bafare printing

The information contained in this email message may be privileged, confidential and protected from disclosure. If you are not the intended
recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have received this email message in error, please

notify the sender by reply email and delete the message and any attachments.
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From:

To: Rights Civil@EPA

Subject: Community Voice Input EPA VI Policy
Date: 03/08/2013 12:10 PM

Endorsing this document presented by WERA-Omega Wilson. Thank you

Sent from my iPhone
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From: : Personal Email / Ex. 6 :

To: Rights CivIGEPE

Subject: Endorsement of WERA's suggestions
Date: 03/06/2013 08:52 PM

To EPA/Civil Rights/EJ,

itt Co Coalition Against Racism (CAR) endorse all the suggestions submitted by Mr. Omega
i tion Association)re: Draft Policy EPA Title VI.

We @ the
Wilson (West End Revit

1ze

tner with WERA and other EJ organizations as the NC Environmental Justice Network (NCEJN)and
ga 1is calling for greater clarity and specificity in the wording and
licy. Don Cavellini, Co~-Chair, C.A.R.

We par
understand fully why OCme
implementation of the po
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From: Daphne P. Hsu

To: Rights Civil@EPA

Cc: Karen_Randolph/DC/USEPA/US@MSQ36S; Jerett Yan/DC/USEPA/US@MSQ36S; Robert Garcia; Ramya
Sivasubramanian

Subject: EPA should create and enforce a meaningful program under Title VI of the Civil Rights Act of 1964: Public

Comments on Civil Rights Obligations (1/24/13) and Title VI of the Civil Rights Act of 1964: Adversity and
Compliance with Environmental Health-Based Thresholds (1/24/13)

Date: 05/28/2013 04:39 PM
Attachments: TCP Comments EPA presumption and adversity 20130528.pdf

Dear Acting Administrator Perciasepe and the Office of Civil Rights:

A diverse and growing alliance of committed advocates for environmental and social
justice agrees that EPA should create and enforce a meaningful program under Title
VI of the Civil Rights Act of 1964. The City Project joined the comments submitted by
diverse allies on March 20, 2013. We submit the attached additional public
comments on four specific points on the following documents: Civil Rights
Obligations (1/24/13) and Title VI of the Civil Rights Act of 1964: Adversity and
Compliance with Environmental Health-Based Thresholds (1/24/13).

Sincerely,
Daphne Hsu

Daphne P. Hsu

Staff Attorney

The City Project

1055 Wilshire Blvd.

Suite 1660

Los Angeles, CA 90017-2499
213-977-1035
dhsu@cityprojectca.org

Visit our website and biog at
www. cityprojectca.org

facebook.com/TheCityProject
twitter @CityProjectCA

Google+ gplus.to/cityproject
linkedin.com/company/the-city-proiect
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May 28, 2013

Robert Perciasepe

Acting Administrator and Deputy Administrator
United States Environmental Protection Agency
Office of Civil Rights (Mail Code 1201A)

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

civil.rights(@epa.gov

Via First Class Mail and F-mail

Re: EPA should create and enforce a meaningful program under Title VI of the Civil Rights Act
of 1964

Dear Acting Administrator Perciasepe and the Office of Civil Rights:

A diverse and growing alliance of committed advocates for environmental and social justice
agrees that EPA should create and enforce a meaningful program under Title VI of the Civil
Rights Act of 1964. The City Project joined the comments submitted by diverse allies on March
20, 2013. We submit the following additional public comments on four specific points.

1. EPA’s compliance language is a best practice for all federal agency agreements with
recipients and master agreements.

EPA has adopted the following language that explains the obligations of recipients of EPA
financial assistance under Title VI of the Civil Rights Act of 1964 and its regulations. This is a
best practice for all federal agencies to include in agreements with recipients and in master
agreements. Agencies, recipients, beneficiaries, and the public often do not know their
obligations and rights under Title VI and its regulations. The following language helps address
those concerns.

In accepting this assistance agreement, the recipient acknowledges it has an
affirmative obligation to implement effective Title VI compliance programs and
ensure that its actions do not involve discriminatory treatment and do not have
discriminatory effects even when facially neutral. The recipient must be prepared
to demonstrate to EPA that such compliance programs exist and are being
implemented or to otherwise demonstrate how it is meeting its Title VI
obligations.

EPA,Civil Rights Obligations at 2, 1/25/13.
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In addition, we urge EPA to provide comprehensive guidance under Title VI and Executive
Order No. 12898 to inform EPA staff, recipients of EPA financial assistance, beneficiaries of
such assistance, and the public as to what their respective obligations and rights are. While EPA
has released some documents addressing environmental justice issues, a piecemeal approach 1s
generally not as effective as documents that address Title VI and environmental justice
comprehensively. See Letter from diverse allies including The City Project to Lisa Jackson,
Administrator, U.S. Environmental Protection Agency (July 3, 2012).

The Federal Transit Administration (FTA) has released circulars on Title VI and Executive
Order No. 12898 that are best practice examples for EPA to follow. See FTA Title VI Circular
FTA C 4702.1B, available at http.//www tta.dot.gov/legislation law/12349 14752 html, and
FTA Environmental Justice Circular FTA C 4703 .1, available at

3. EPA is correct: A recipient must consider disparate impacts based on race, color, or
national origin when reviewing an application for a permit, in addition to any applicable
health based environmental standards.

4. EPA correctly abandoned any “rebuttable presumption” regarding health based
environmental standards because the rebuttable presumption language is not necessary or
appropriate under the settled Title VI analytic framework.

EPA addresses Title VI compliance and health based environmental standards in the draft paper
Title VI of the Civil Rights Act of 1964: Adversity and Compliance with Environmental Health-
Based Thresholds (1/24/13) (the “January 24 Draft”).

2

EPA is correct: EPA must consider whether there are disparate impacts based on race, color, or
national origin when reviewing an application for a permit, in addition to any applicable health
based environmental standards. Language about a “rebuttable presumption” is not necessary or

appropriate to analyze disparate impacts under the settled Title VI analytic framework and
should be abandoned.

The proper question is this, and this question should be analyzed directly: Should disparate
impacts under Title VI and its regulations be considered in the permitting context, apart from
applicable health based environmental standards? The answer is yes.

A permitting agency has an obligation to consider disparate impacts under Title VI apart from
health based environmental standards. The agency needs to consider if facilities are located
disproportionately or exclusively in communities of color. It must consider the cumulative
effects of permitting multiple polluters in a single community. Existing regulations may be
inadequate to protect the public health. Environmental laws and regulations can take years or
decades to catch up to what science reveals as the threat of pollutants on health.

An agency needs to consider discriminatory impacts when they are asked to approve pollution
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permits that create the risk of causing a certain number of deaths or other health impacts. An
agency needs to consider vulnerable populations and sensitive receptors, such as children, the
elderly, fetuses, and persons with compromised health or immune systems. It needs to consider
exposure in the community to more than one pollutant at a time. The permitting regime needs to
factor in the increased chance of death or other health impacts when there are multiple pollution
sources in or affecting a community. An array of pollutants can even interact with one another to
magnify the health impacts of each. See, e.g., Mike Ewall, Legal Tools for Environmental Equity
vs Environmental Justice at 15-16 (Oct. 15, 2012) (on file with The City Project).

Discriminatory impacts of permitting decisions like those above are part of the facts and
circumstances that are properly considered under a Title VI analysis to investigate both
intentional discrimination, and unjustified discriminatory impacts for which there are less
discriminatory alternatives.

A “rebuttable presumption” adds nothing to the analytic disparate impact framework that applies
under settled Title VI law involving (1) disparate impact, (2) justification, and (3) less
discriminatory alternatives. See January 24 Draft, at 1 and 4.

Thus, in federal court for example, the Title VI analytic disparate impact framework would
generally provide as follows: Even if a proposed action by defendant were consistent with a
specified health based environmental standard, (1) plaintiff could still show disparate impact; (2)
defendant would then bear the burden of justification; and (3) plaintiff would nevertheless
prevail if plaintiff showed a less discriminatory alternative. This is the framework without regard
to the EPA “rebuttable presumption” language.' The analytic framework includes the assignment
of burdens. The EPA “rebuttable presumption” adds nothing to that framework.

Moreover, the “rebuttable presumption” does not apply in EPA’s administrative complaint
procedure. According to the EPA, “EPA is not in an adjudicatory role, evaluating evidence
produced by opposing sides, but instead investigates allegations about its recipient, and reaches a
conclusion regarding whether a violation of Title VI has occurred.” Title VI of the Civil Rights
Act of 1964: Role of Complainants and Recipients in the Title VI Complaints and Resolution
Process (1/25/13) at 1. Thus even if a proposed action by recipient were consistent with a
specified health based environmental standard, (1) EPA or complainant could still consider
evidence of disparate impact. The “rebuttable presumption” does not bar such evidence. (2) EPA
would then need to decide if the disparate impact were otherwise justified. (3) EPA could still
find a less discriminatory alternative even if the disparate impact were otherwise justified. The
EPA “rebuttable presumption” adds nothing to the analysis.

! Federal Rules of Evidence Rule 301 cover presumptions: “In a civil case, unless a federal statute or these rules
provide otherwise, the party against whom a presumption is directed has the burden of producing evidence to rebut
the presumption. But this rule does not shift the burden of persuasion, which remains on the party who had it
originally.” The analytic framework and Rule 301 are consistent with each other. EPA’s “rebuttable presumption”
language means only what Rule 301 says.
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At the present time, EPA does not necessarily provide complainants a full and fair opportunity to
present and refute evidence in administrative complaint procedures. A “rebuttable presumption”
would not contribute to the analysis in the context of procedure where the complainant did have
a full and fair opportunity to present and refute evidence. The framework would be the same as
the framework in court described above.

In summary, in or out of court, a “rebuttable presumption” forms no part of the relevant analysis
under the analytic framework. As EPA notes, “EPA has had little or no opportunity to apply the
rebuttable presumption (that is, this issue has been discussed in the abstract, and has not been
applied to any particular case.” January 24 Draft, at 4. Of course there has been little or no
opportunity to apply the presumption: it has no proper role in any context and should be
abandoned. Indeed, EPA itself emphasizes the many contexts in which the presumption does not
even arguably apply: “This paper does not address allegations about intentional discrimination,
most non-permitting fact patterns, or technology- and cost-based standards.” /d. at 1.

Thus, for example, in an application for federal financial assistance or the pre-award review
process by EPA, the “burden” is on the applicant to persuade EPA to award assistance. EPA can
and should require persuasive evidence showing that there is no disparate impact, or that there is
a justification for any disparate impact, and that there are no less discriminatory alternatives.
Similarly, in the permitting context, EPA should require from the applicant persuasive evidence
showing the same.

Whether a project would otherwise satisfy environmental health standards does not resolve an
intentional discrimination analysis under Title VI either. Evidence of intentional discrimination
may include (1) discriminatory impact based on race, color or national origin; (2) a history of
discrimination; (3) substantive irregularities in reaching a decision; (4) procedural irregularities;
(5) knowledge of the impact; and (6) a pattern or practice of discriminatory impacts. See, e.g.,
Village of Ariington Heights v. Metro. Housing Dev. Corp., 429 U8, 252, 265-70 (1977, U.S.
Department of Justice, Title VI Manual at 43-44 (Jan. 11, 2001). EPA’s “rebuttable
presumption” language plays no role in the intentional discrimination analysis.

EPA is properly abandoning the “rebuttable presumption” language. The “rebuttable
presumption” does not apply under the disparate impact or intentional discrimination standards,
it does not apply in court, in the pre-award process, in the administrative complaint process, most
non-permitting fact patterns, under technology- and cost-based standards, in the permitting
process, and in the intentional discrimination context. The presumption simply does not apply.

5. “Adversity” means adversity.

Finally, the January 24 Draft uses “adversity” to address the question of whether disparate
impacts under Title VI should be considered in the permitting context, apart from applicable
health based environmental standards. Adversity is a common sense, ordinary language concept
that depends on all the facts and circumstances. FTA recognizes that adversity means adversity.
See FTA Environmental Justice Circular FTA C 4703.1 at 45-46. EPA should too. Using
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“adversity” and the “rebuttable presumption” language to get at the question is like going around
the world to get across the street. Adversity means just that, adversity.

Sincerely,

Robert Garcia, Founding Director and Counsel

Ramya Sivasubramanian, Assistant Director and Counsel
Daphne Hsu, Staff Attorney

The City Project

CcC:

Karen Randolph
Jerett Yan
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From: weralusa@earthlink.net

To: Rights Civil@EPA ; Jerett Yan/DC/USEPA/US@MSO365

Cc: Omega Wilson

Subject: EPA Title VI Policy DRAFTS: Community Voice Input

Date: 03/06/2013 04:18 PM

Attachments: Community Yoice Comments Recommendations - EPA Title Policy VI DRAFTS - March 6 2013.pdf

TO: Supporters Title VI & Environmental Justice Interagency Enforcement (EJ
Community Groups, Attorneys, Researchers, Government Partners)

RE: Community Voice Input on EPA Title VI Policy DRAFTS:

On January 29, 2013, EPA has released two Title VI draft policy papers and
Preaward Form-4704 (federal fund recipients) for public comments.

Please read my attached Community Voice Comments and Recommendations per
these very important documents.

Feel free to endorse my any or all of my recommendations or submit your own to:

Email civil.rights@epa.gov by Monday March 11t 2013
or snail mail at

Office of Civil Rights

U.S. EPA, (Mail Code 1201A)
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460.

For questions contact Mr. Jerett Yan of the EPA Title VI program at 202-564-3113 or
van.jerett@epa.gov

Very Appreciative,
Omega

Are vou getlling the basic amenities your laxes paid for?
Omega R Wilson, Environmental Justice Consultant

West End Revitalization Association-WERA

PO Box 661

Mebane, NC 27302
E Personal Phone / Ex. 6 E

Email: weralusa@earthlink.net
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From: Littlejohn, Jeff

Sent By: Gaskin, Carla A,

To: Rights Civil@EPA

Subject: Florida's Comments to Draft EPA Title VI Policy Papers
Date: 03/08/2013 04:52 PM

Attachments: 3.8.13 Rafael Deleon EPA Civil Rights.pdf

Dear Mr. Deleon:

In response to your January 25, 2013 email, the Florida Department of
Environmental Protection (DEP) has reviewed the draft policy papers regarding the
U.S. Environmental Protection Agency’s (EPA) enforcement of Title VI of the Civil
Rights Act of 1964 and offers the following comments:

1. Statutory authority. Under the proposed guidance, in addition to health-based
thresholds, EPA will consider “a number of factors, as appropriate,” including
those quoted above, to determine whether a permitting decision has resulted in
an adverse disparate impact. DEP, however, may not have statutory authority to
consider these factors during its permitting review.

2. Binding arbitration. Under the proposed guidance, EPA will offer complainants
and recipients to engage in Alternative Dispute Resolution (ADR) in appropriate
cases. It is unclear under the guidance who will choose the method of ADR. If
binding arbitration is chosen, DEP may not have statutory authority to comply
with a resulting resolution.

3. Alternative Dispute Resolution. Under the proposed guidance, EPA may offer
complainants and recipients an opportunity to engage in ADR before EPA has
initiated investigation of a complaint. This practice may allow DEP to come to a
resolution early on in the process.

4. Greater number of challenges. Removing the rebuttable presumption may invite
more Title VI challenges on the basis of adverse disparate impact.

If you have any questions or would like to discuss these comments further, please
feel free to contact Ms. Hillary Powell, Senior Attorney with DEP’s Office of General
Counsel, at 850-245-2248.

Sincerely,

Jeft Littlejohn, P.E.
Deputy Secretary for Regulatory Programs
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Please take a few minutes to share your comments on the service you received from the department
by clicking on this link REP Customer Survey.
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FLoriDA DEPARTMENT OF

ENVIRONMENTAL PROTECTION

MARJORY STONEMAN DOUGLAS BUILDING
3900 COMMONWEALTH BOULEVARD
TALLAHASSEE, FLORIDA 32399-3000

March 8§, 2013

Mr. Rafael Del.eon, Esq.

Director, Office of Civil Rights

U.S. Environmental Protection Agency
Mail Code 1201A

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Mr. Del.eon:

In response to your January 25, 2013 email, the Florida Department of Environmental
Protection (DEP) has reviewed the draft policy papers regarding the U.S.
Environmental Protection Agency’s (EPA) enforcement of Title VI of the Civil Rights
Act of 1964 and offers the following comments:

1.

3.

Statutory authority. Under the proposed guidance, in addition to health-based
thresholds, EPA will consider “a number of factors, as appropriate,” including those
quoted above, to determine whether a permitting decision has resulted in an
adverse disparate impact. DEP, however, may not have statutory authority to
consider these factors during its permitting review.

Binding arbitration. Under the proposed guidance, EPA will offer complainants
and recipients to engage in Alternative Dispute Resolution (ADR) in appropriate
cases. It is unclear under the guidance who will choose the method of ADR. If
binding arbitration is chosen, DEP may not have statutory authority to comply with
a resulting resolution.

Alternative Dispute Resolution. Under the proposed guidance, EPA may offer
complainants and recipients an opportunity to engage in ADR before EPA has
initiated investigation of a complaint. This practice may allow DEP to come to a

resolution early on in the process.

Greater number of challenges. Removing the rebuttable presumption may invite
more Title VI challenges on the basis of adverse disparate impact.

wivw depsiote s
y
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If you have any questions or would like to discuss these comments further, please feel
free to contact Ms. Hillary Powell, Senior Attorney with DEP’s Office of General
Counsel, at 850-245-2248.

Sincerely,

Jeft Li&lejohn, P.E.
Deputy Secretary for Regulatory Programs

cC: Hillary Powell, Office of General Counsel, DEP
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From: Alec Davis

To: Rights Civil@EPA

Subject: Joint Comments on Draft Title VI Policy Papers
Date: 03/08/2013 10:46 AM

Attachments: Joint OCR CMTs.PDF

Attached, please find the Joint Comments of the Association of Illinois Electric Cooperatives,
Chemical Industry Council of Illinois, Illinois Chamber of Commerce, Illinois Coal
Association, [llinois Environmental Regulatory Group, Illinois Manufacturers' Association,
Mlinois Pork Producers, and National Solid Wastes Management Association on U.S. EPA’s
draft Title VI Policy Papers: Adversity and Compliance with Health-Based Thresholds and
Roles of Complainants and Recipients in the Title VI Complaints and Resolution Process.

Alec M. Davis

General Counsel

Illinois Environmental Regulatory Group
215 East Adams Street

Springfield, IL. 62701

(217) 522-5512 x 232
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From: Josiah Neeley

To: Rights Civil@EPA

Subject: Re: Comments on Adversity and Compliance With Environmental Health-Based Thresholds
Date: 03/11/2013 09:29 AM

Attachments: EPA Title VI Comments.dotx

To Whom It May Concern,

Attached please find comments from the Texas Public Policy Foundation’s Armstrong Center on
Energy and the Environment on EPA’s draft policy paper “Adversity and Compliance With
Environmental Health-Based Thresholds.” If you have any questions regarding this matter, | may be
reached at 812-241-8272.

Regards,

Josiah Neeley

Policy Analyst

Armstrong Center for Energy & the Environment
Texas Public Policy Foundation

900 Congress Ave., Suite 400

Austin, TX 78701

(512) 472-2700

www.texaspolicy.com
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Comments on the Environmental Protection Agency’s Draft Policy Paper “Adversity and Compliance
with Environmental Health-Based Thresholds.”
Josiah Neeley
Policy Analyst
Armstrong Center for Energy and the Environment
Texas Public Policy Foundation

The Texas Public Policy Foundation opposes the draft guidance’s proposal to alter the effect that
attainment of National Ambient Air-Quality Standards {NAAQS) has in certain disparate impact
challenges under Title V1. Under current policy, local attainment of NAAQS creates a “rebuttable
presumption” that the specific permitting action at issue in a disparate impact challenge has not had an
adverse health impact.

EPA’s current policy is sensible given the legal requirements surrounding the NAAQS. The Clean Air Act
mandates that the Environmental Protection Agency (EPA) set National Ambient Air Quality Standards
{(NAAQS) for certain pollutants. The Clean Air Act further mandates that EPA set the NAAQS at a level
“requisite to protect the public health,” and with “an adequate margin of safety.” 40 U.S.C. 7409(b)(1). If
EPA has set the NAAQS according to the legal requirements of the Clean Air Act, then properly approved
permits will not have any adverse health impacts. The rebuttable presumption that the EPA currently
applies is thus simply a presumption that the EPA has followed the requirements of the Clean Air Act.

By contrast, abandoning this rebuttable presumption is favor of a discretionary standard creates the
potential for arbitrary action and abuse of authority by the agency. The new policy would effectively
replace a bright-line rule with a murky, ad hoc approach. Adopting a discretionary standard creates a
risk of inconsistent decisions, could lead to different environmental standards based on the racial
makeup of a given area, and would increase regulatory uncertainty.

In addition, it is not clear why a change of policy is desirable. As noted in the draft guidance, EPA has
never had occasion to apply the current policy, and there is no evidence that the policy has or would be
unworkable, or that it has produced flawed outcomes. The current policy is consonant with the
requirements of Title VI and the Clean Air Act, and given the potential for the proposed policy to
increase uncertainty and the risk of a miscarriage of justice, the current policy should be retained.
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CEremy U Bapy Garrie (DEGY T
H - - Rights CI@EPA, - g : :
- ordmn= Nail (AG) ellwxg, Vmce QDEQ) ) Wyant‘ Dan fDEQ} ygo, Jlm (DEQ}, Datema‘ s

- Magaie (DEQY: Howes: Sarah (DEQY; Shaler, Karen jDEQ), Thelen May Beth {DEQ): elghner Bgyce (DEQ)f; o
~e- St Robert (DEQ); Rosenbaumy, Barb (DEQY; EPASUIS@MSO3 65, Lala . T

Lasky/R5/USEPA/US@MSO365;-Copen Lelgh(DEgg) SRR

“Subject: 0 Title VI draft pelicy paper comments
- Date: o e 03/07/2013 09 42 AM R
+Importance: : e

~Attachmients:

:Attached please ﬁnd the State of Mlchlgan Department of Enmronmental Quahty; 5
ffcomments on the Environmental Protectlon Agencys “Tltle VI draft pohcy paper

;;Should you have any questlons you may centact me at any Of the 1nformatlon below
“or you may contact Mr. G. Vinson Hellwig, Chief, Michigan Department of e
::Enwronmental Quahty Air Quahty Dmsmn at hellmgv@mlchlgan gov or 517 373— '

f7069

;Thank you

"Carm L Baw :
“Exécutive Managcment Assistant 1o Visice Hellvmg (‘hlef
Ezand Ivnn Fxcdler Assmtant thlefv e
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Message

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]
Sent: 3/28/2013 7:24:11 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject:
Attachments:

Deliberative Process / Ex. 5

Helena
Here are the letters..
Question: the footnote is single space or none space? Let me know to fix it.. I asked arocund and I heard
both.. got confused..
i EX 5 - DeéliberativerAttorney-Client i

Thank you so much!!

waleska Nieves-Munoz
Environmental Scientist

office of Civil Rights/ Title 6
202-564-7103

————— original Message-----

From: Wooden-Aguilar, Helena

Sent: Thursday, March 28, 2013 2:34 PM

To: Nieves-Munoz, Waleska

Subject: Re: Request to Telework on 3.29.13

Approve. Am I getting the itoday? If not I would add that to your Tist tomorrow.

EE Ex. 71
Helena Wooden-Aguilar
Assistant Director - External Civil Rights office of Civil Rights - US EPA

wooden-aguilar.helena@epa.gov

From: Nieves-Munoz, Waleska

Sent: Thursday, March 28, 2013 2:30:33 PM
To: Wooden-Aguilar, Helena

Subject: Fw: Request to Telework on 3.29.13

Helena, if you don’t mind can you let me know if you approve my request. Thanks!!

waleska Nieves-Munoz
Environmental Scientist

office of Civil Rights/ Title 6
202-564-7103

————— original Message-----

From: Nieves-Munoz, wWaleska

Sent: Thursday, March 28, 2013 9:20 AM
To: Wooden-Aguilar, Helena

Subject: Request to Telework on 3.29.13

Helena
T would like to telework tomorrow March 29, 2013

Tasks to be accomplished:

Deliberative Process / Ex. 5

2- Read new info feommme!
Thanks! ; [ —
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waleska Nieves-Munoz
Environmental Scientist

office of Civil Rights/ Title 6
202-564-7103
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Message

From: Randolph, Karen [Randolph.Karen@epa.gov]

Sent: 4/12/2013 1:14:59 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: FR Document Ready for Diane's Signature

Attachments: Deliberative Process / Ex. 5

Hi Helena,

I made all the necessary changes to the document. 1Eis now ready for Diang’s signature. Attached is the revised copy. |

left the hard copy packet in your box. Once Diane signs off on the document, Cheryl and T will complete the other tasks
to prepare it to take to Laura’s office. Thanks.

Karen

From: Wooden-Aguilar, Helena

Sent: Thursday, April 11, 2013 4:51 PM

To: Free, Laura; Randolph, Karen

Subject: Re: Question Regarding POC for Office of Civil Rights

Ok. Thanks. We will have to your office tomaorrow.

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
{Office of Civil Rights - USEPA

202-564-0792

: Personal Phone / Ex. 6 E

wooden-aguilar.helena@epa.gov

From: Free, Laura

Sent: Thursday, April 11, 2013 4:46:52 PM

To: Wooden-Aguilar, Helena; Randolph, Karen

Subject: RE: Question Regarding POC for Office of Civil Rights

Karen, | think we talked about this today? OFR will fill in phrases such as [insert 30 days after date of publication], we
shouldn’t fill anything in there.

From: Wooden-Aguilar, Helena

Sent: Thursday, April 11, 2013 3:18 PM

To: Free, Laura; Randolph, Karen

Subject: RE: Question Regarding POC for Office of Civil Rights

Importance:

Hi Laura-

High

We are almost ready to send yvou the document for your review. We are trving to reach out to our docket point of

contact o get

aur docket number.

Also, should we fill in the date of publication or leave that blank?

Karen Randolph has a phone call in with vou but | thought | send an email in case you were checking.
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Helens

From: Free, Laura

Sent: Thursday, April 04, 2013 11:54 AM

To: Randolph, Karen

Cc: Wooden-Aguilar, Helena

Subject: RE: Question Regarding POC for Office of Civil Rights

Hi Karen,

Deliberative Process / Ex. 5

Laura Free

Project Manager, FR Team

{Office of Policy, U.S, EPA

1200 Pennsylvania Ave. NW {MC 18064)
Washington, DC 20460

Cube 6440EF Ariel Rios North
202-564-2653

Free.Laura@®@epa.gov

From: Randolph, Karen

Sent: Thursday, April 04, 2013 11:21 AM

To: Free, Laura

Cc: Wooden-Aguilar, Helena

Subject: RE: Question Regarding POC for Office of Civil Rights

HiLaura,

Deliberative Process / Ex. 5 Thanks.

Karen Randoiph

From: Free, Laura

Sent: Wednesday, April 03, 2013 4:50 PM

To: Wooden-Aguilar, Helena

Cc: Randolph, Karen; Goerke, Ariadne; Rhodes, Julia

Subject: RE: Question Regarding POC for Office of Civil Rights

Hi Helena,

Deliberative Process / Ex. 5

Thanks,

Laura Free
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Project Manager, FR Team

Qffice of Policy, U.S. EPA

1200 Pennsylvania Ave. NW {MC 18064)
Washington, DC 20460

Cube 6440EE Ariel Rios North
202-564-2653

Free.Laura@®@epa.gov

From: Wooden-Aguilar, Helena

Sent: Wednesday, April 03, 2013 4:31 PM

To: Free, Laura

Cc: Randolph, Karen; Goerke, Ariadne; Rhodes, Julia

Subject: Re: Question Regarding POC for Office of Civil Rights

Laura-

We have a document that is ready De"berative PI'OCGSS | EX. 5

Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
(Office of Civil Rights - US EPA
202-564-0797

Personal Phone / Ex. 6
I. .............................

wooden- agunar helena@epa.gov

From: Free, Laura

Sent: Wednesday, March 27, 2013 3:40:36 PM

To: Wooden-Aguilar, Helena

Cc: Randolph, Karen; Goerke, Ariadne; Rhodes, Julia; Simons, Vicki
Subject: RE: Question Regarding POC for Office of Civil Rights

Hi Heleng,

Lam your POC; I'm the project manager for the FR team in OP, so | answer a lot of questions about the process and what
happens. Deliberative Process / Ex. 5 -

Deliberative Process / Ex. 5
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Deliberative Process / Ex. 5

Let me know if you have any other questions | can help with.

Thanks,

Laura Free

Project Manager, FR Team

(ffice of Policy, U.S. EPA

1200 Pennsylvania Ave. NW {MC 18084)
Washington, DC 20480

Cube 6440EF Ariel Rios North
202-564-2653

Free Laura@epa.gov

From: Wooden-Aguilar, Helena

Sent: Wednesday, March 27, 2013 3:25 PM

To: Free, Laura

Cc: Randolph, Karen; Goerke, Ariadne; Rhodes, Julia; Wooden-Aguilar, Helena; Simons, Vicki
Subject: Question Regarding POC for Office of Civil Rights

Importance: High

Hello Laura-

My office is in the process of trying to publish a no-rule in the FR at the request of Senior Policy officials.i petiberative Process /Ex.5 |

Deliberative Process / Ex. 5

Please let me know if you would like to meet and discuss.

Thanks in advance for your assistance.
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

- Personal Phone / Ex. 65

wooden-aguilar.helena@epa.gov
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 4/5/2013 8:40:29 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]
CC: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: FW: Geneva Energy W/D letters

Attachments:

Deliberative Process / Ex. 5

Good afternoon-
| have attached the above press related documents for your review.

 should have the talking points for the Keith Harley conversation completed by early next week.

From: Wooden-Aguilar, Helena

Sent: Wednesday, April 03, 2013 8:05 AM

To: Martinez, Brittany; Rhodes, Julia; Goerke, Ariadne
Subject: Re: Geneva Energy W/D letters

Thx Brittany.
We need to get the letters (dismissal) ready and the press/update to the webpage. k7

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
{Office of Civil Rights - USEPA

From: Martinez, Brittany

Sent: Wednesday, April 03, 2013 8:03:01 AM

To: Wooden-Aguilar, Helena; Rhodes, Julia; Goerke, Ariadne
Subject: FW: Geneva Energy W/D letters

Good moming all-

Personal Matters / Ex. 6 |but this morning | reviewed the settlement agreement and couldn’t find any typos or
issues. If no one else finds anything, | can begin the finalization process for Vicki’s signature.

Thanks,

From: Pressnall, Chris [mailto:Chris.Pressnall@Illinois.gov]
Sent: Tuesday, April 02, 2013 5:29 PM

To: Wooden-Aguilar, Helena

Cc: Goerke, Ariadne; Martinez, Brittany

Subject: RE: Geneva Energy W/D letters

As discussed, attached is a PDF of the settlement agreement signed by the Director of the Hllinois EPA.
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Christopher Pressnall
Assistant Counsel

Hinois EPA

{217y 782-5544
chris.pressnall@illinois.gov

From: Wooden-Aguilar, Helena [mailto:Wooden-Aguilar.Helena@epa.gov]
Sent: Tuesday, April 02, 2013 4:07 PM

To: Pressnall, Chris

Cc: Goerke, Ariadne; Martinez, Brittany

Subject: Re: Geneva Energy W/D letters

Ok.

Please send the scanned version so we can review {typos etc.. ). if we don't find anything then | will send you a email
saving we are good to go and OCR will prepare it for signature.

Helena Wooden-Aguilar

Assistant Director - External Civil Rights

Qffice of Civil Rights - US EPA
_202-564-0792

wooden-aguilar.helena@epa.gov

From: Pressnall, Chris

Sent: Tuesday, April 02, 2013 5:04:02 PM
To: Wooden-Aguilar, Helena

Subject: RE: Geneva Energy W/D letters

Ms. Wooden-Aguilar —

Pactually accepted the changes, removed the header, printed it out and had the Director sign it so | should be all set on
iy end. My supervisor had a meeting with the Director earlier today and we figured that we might as well have her sign
it.

Pcan scan it and send vou a PDF via emall and then send the original via US mail. If you see any issues with the PDF {e.g.,
typos or formatting issues), let me know and we make the necessary adjustments,

Does that sound like @ plan?

Christopher Pressnall
Assistant Counsel

flinois BEPA

{217y 782-5544
chris.pressnali@illinois.gov

From: Wooden-Aguilar, Helena [mailto: Wooden-Aquilar.Helena@epa.gov]
Sent: Tuesday, April 02, 2013 3:46 PM

To: Pressnall, Chris

Subject: RE: Geneva Energy W/D letters

Hi Chris-
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Wow! Good news.
How about the this:

To take the burden off of IEPA and so you can see a clean version, OCR will take the version we sent you last, accept the
edits {clean it up), and send it to you for your signature. Can we send it to you tomorrow COB or is that too late?

From: Pressnall, Chris [mailto:Chris.Pressnall@Illinois.gov]
Sent: Tuesday, April 02, 2013 11:24 AM

To: Wooden-Aguilar, Helena

Subject: RE: Geneva Energy W/D letters

Ms. Wooden-Aguilar -

Yes, | did receive word vesterday {my day off} that upper management will accept the latest changes. Do you have a
preference for how we execute it {i.e., who signs first, ete.}?

Let us know.
Thanks,

Christopher Pressnall
Assistant Counsel

flinois BEPA

(217) 782-5544
chris.pressnali@illinois.gov

From: Wooden-Aguilar, Helena [mailto: Wooden-Aquilar.Helena@epa.qov]
Sent: Tuesday, April 02, 2013 9:44 AM

To: Pressnall, Chris

Subject: Re: Geneva Energy W/D letters

Hi Chris-
Hope all is well. Have you heard anvthing from your management?
Helena

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - USEPA

; i
{ Personal Phone / Ex. 6 :
.

wooden~aguil£r.he|ena@epa.gov

From: Pressnall, Chris

Sent: Tuesday, March 26, 2013 3:39:08 PM
To: Martinez, Brittany

Cc: Wooden-Aguilar, Helena

Subject: RE: Geneva Energy W/D letters

Brittany —
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linods EPA senior managemaent is discussing the revised document tomorrow at which point | should have a reaction. |
will fet yvou know as soon as | hear something.

Christopher Pressnall
Assistant Counsel

HHiinois EPA

{217y 782-5544
chris.pressnall@illincis.gov

From: Martinez, Brittany [ mailto:Martinez Brittany@epa.gov]
Sent: Tuesday, March 26, 2013 11:06 AM

To: Pressnall, Chris

Cc: Wooden-Aguilar, Helena

Subject: FW: Geneva Energy W/D letters

Chris-

Pam sending this email to check to see if you have an idea of when [EPA may be able to provide a response to
EPA. Please let me know when you have a moment.

Thank you

From: Martinez, Brittany

Sent: Thursday, March 14, 2013 3:56 PM

To: 'Pressnall, Chris'

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

As a follow up from today’s meeting, please see the updated draft which now dearly reflects all changes. Thank you

again,

From: Pressnall, Chris [mailto:Chris.Pressnall@Illinois.gov]
Sent: Thursday, March 14, 2013 1:45 PM

To: Martinez, Brittany

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Thanks Brittany.
Talk to vou soon.

Christopher Pressnall
Assistant Counsel

fHinois BEPA

(217) 782-5544
chris.pressnali@illincis.gov

From: Martinez, Brittany [mailto:Martinez Brittany@epa.gov]
Sent: Thursday, March 14, 2013 11:55 AM

To: Pressnall, Chris

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Chris-
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We are looking forward to speaking with vou and Ken later this afternoon about the updated draft settlement
agreement. There has been a slight change to language in commitment {a} on page 2. | also pushed back the deadline
for the first compliance report submission. | have attached an updated draft to this email which reflects those changes.

Please let me know if you have any gquestions. Thank you.

From: Martinez, Brittany

Sent: Friday, March 08, 2013 4:33 PM

To: 'Pressnall, Chris'

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Chris-
it appears that the EPA participants are available @ 2pm (8T on Thursday. If there are no issues, | will schedule our

discussion for that time.
Mease use the following conference line info:

Conference Ling | canference Line/Code /Ex. 6 }
Code Conference Line/Code / Ex. 6 :- ..............................

Thank you,

From: Pressnall, Chris [mailto:Chris.Pressnall@Illinois.gov]
Sent: Friday, March 08, 2013 4:07 PM

To: Martinez, Brittany

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Brittany —

Thanks for providing a revised draft settlement agreement. Ken Page and | are available to discuss the latest draft on
Thursday, after 10:00 am CDT,

Christopher Pressnall
Assistant Counsel

Hlinols EPA

{217y 782-5544
chris.pressnall@illinois.gov

From: Martinez, Brittany [mailto:Martinez. Brittany@epa.gov]
Sent: Friday, March 08, 2013 10:14 AM

To: Pressnall, Chris

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'

Subject: RE: Geneva Energy W/D letters

Chris-

Phope yvou are well. am sending this email to inform you that EPA has updated the draft settlement agreement and
would ke to discuss those changes with IEPA. | have attached the document to this email. We would like to schedule a
call to discuss these changes with you for either this upcoming Wednesday or Thursday {before 3PM C5T). The
participants will be the regular folks, but will also include Alan Walts and Rett Nelson of EPA’s Region 5. When you have
a moment, can you please et me know if you are available on those proposed days.
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Thank you.

From: Pressnall, Chris [mailto:Chris.Pressnall@Illinois.gov]
Sent: Tuesday, January 29, 2013 10:19 AM

To: Helena Wooden-Aguilar; Martinez, Brittany

Cc: Goerke, Ariadne

Subject: RE: Geneva Energy W/D letters

Understood and thanks for the update. Good luck with vour meeting.

Christopher Pressnall
Assistant Counsel

Hlinois EPA

(217) 782-5544
chris.pressnall@illinois.gov

From: Wooden-Aguilar.Helena@epamail.epa.gov [mailto:Wooden-Aguilar.Helena@epamail.epa.gov]
Sent: Tuesday, January 29, 2013 5:17 AM

To: Pressnall, Chris; Martinez . Brittany@epamail.epa.gov

Cc: Goerke Ariadne@epamail.epa.gov

Subject: Re: Geneva Energy W/D letters

Hi Chris-

Thank you again for your email below. OCR has been working hard trying to prepare for an upcoming meeting
with external stakeholders with our Deputy Administrator. The meeting is today so I have slammed with
preparations.

OCR also continues to review your latest email message below and intends to reach out to you soon regarding
scheduling a call.

Be well.
Helena
would like to ill schedule
Helena Wooden-Aguilar
Assistant Director, External Civil Rights

US EPA - Office of Civil Rights

Personal Phone / Ex. 6
Z02-564-0792 (ottice)

From: "Pressnall, Chris" [Chris.Pressnall@]lllinois.gov]
Sent: 01/18/2013 08:21 PM GMT
To: Brittany Martinez
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Cc: Ariadne Goerke; Helena Wooden-Aguilar
Subject: RE: Geneva Energy W/D letters

Brittany —

Thanks for the updated version. | did have a chance to speak with my superior regarding the latest round of proposed
rhanges. The Hinois EPA finds the changes to paragraph A.L.a acceptable and does not object to the addition of “and
E}” in paragraph A.La. However, the Hlinois EPA is not amendable to the proposed changes to the [ast sentence of
paragraph A.1.b. As i have previously expressed, the Hlinois EPA needs some flexbility in determining the appropriate
use of resources as public hearings, public avallability sessions and public mestings are all very resource intensive.

if you have any guestions or need further clarification, please do not hesitate to contact me,
Thanks,

Christopher Pressnall
Assistant Counsel

Hinois EPA

{217y 782-5544
chris.pressnall@illinois.gov

From: Martinez Brittany@epamail.epa.gov [mailto:Martinez. Brittany @epamail.epa.gov]
Sent: Friday, January 18, 2013 1:31 PM

To: Pressnall, Chris

Cc: Goerke Ariadne@epamail.epa.gov; Wooden-Aguilar. Helena@epamail.epa.gov
Subject: RE: Geneva Energy W/D letters

Please use this version, per our conversation.

Deliberative Process / Ex. 5

Brittany Martinez

US EPA - Office of Civil Rights
External Compliance Team
202-564-0727 (voice)
202-566-0630 (fax)

martinez. brittany@epa.gov

“ Helena Wooden-Aguilar--017 82013 12:568:08 PM---Chris- Thanks for agresing to chat with us,

Frorn: Helena Wooden-Aguilar/DC/USEPA/US

To: "Pressnall, Chris” <Chris.Pressnall@lllinois.gov>

e Ariadne Goerke/DC/USEPA/US@EPA, Brittany Martinez/DC/USEPA/US@EPA
Date: 01/18/2013 12:56 PM

Suddsct. RE: Geneva Energy W/D letters

Chris-
Thanks for agreeing to chat with us.

I am sending this document to you in preparation for today's conference call. During the call | will be able to go into
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greater detail on how the edits came to be and what our next steps will be regarding this draft agreement. | want to
reiterate that it is OCR's intent to move towards resolution and | do apologize for the back and forward.

I do look forward to talking to you this afternoon.

Helena

Deliberative Process / Ex. 5

Helena Wooden-Aguilar

External Civil Rights - Assistant Director
US EPA - Office of Civil Rights
202-564-0792 (work)

i Personal Phone / Ex. 6 :
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Message

From: Yan, Jerett [Yan.Jerett@epa.gov]

Sent: 4/9/2013 3:08:17 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]; Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
CC: Rhodes, Julia [Rhodes. Julia@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]

Subject: RE: Title VI Policy Papers

AttachmentS:E Deliberative Process / Ex.

Ex. 5 - Deliberative/Attorney-Client

From: Chang, Patrick

Sent: Tuesday, April 09, 2013 9:57 AM
To: Yan, Jerett; Wooden-Aguilar, Helena
Cc: Rhodes, Julia; Goerke, Ariadne
Subject: RE: Title VI Policy Papers

Ex. 5 - Deliberative/Attorney-Client

Attached are staff-leve]l CRFLO comments. To highlight a few:

Ex. 5 - Deliberative/Attorney-Client

Separate from the O/A dog, don't we still need talking points {i.e., the remarks you'll be making before any questions are
asked)?

From: Yan, Jerett

Sent: Monday, April 08, 2013 6:19 PM

To: Wooden-Aguilar, Helena; Chang, Patrick
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Sorry this is delayed. Attached are the Q/4s from the ElA meeting with a few more added to give more specifics about
the papers.

Ex. 5 - Deliberative/Attorney-Client

From: Wooden-Aguilar, Helena

Sent: Monday, April 08, 2013 5:42 PM
To: Chang, Patrick; Yan, Jerett

Cc: Rhodes, Julia

Subject: Re: Title VI Policy Papers
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Jerett is putting it together,

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Qffice of Civil Rights - US EPA
202-564-0792

wooden-aguilar.helena@epa.gov

From: Chang, Patrick

Sent: Monday, April 08, 2013 5:32:46 PM
To: Wooden-Aguilar, Helena; Yan, Jerett
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Any talking points yet?i

Ex. 5 - Deliberative/Attorney-Client

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 5:17 PM
To: Chang, Patrick; Yan, Jerett

Cc: Rhodes, Julia

Subject: Re: Title VI Policy Papers

Jerett/l.

Ex. 5 - Deliberative/Attorney-Client

Pwant to keep it consistent w/ what we have said.

Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - USEPA
202-564-0792

wooden-aguilar.helena@epa.gov

From: Chang, Patrick

Sent: Friday, April 05, 2013 5:03:43 PM
To: Yan, Jerett; Wooden-Aguilar, Helena
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Yeas,

© | defer to HWA,

From: Yan, Jerett
Sent: Friday, April 05, 2013 5:01 PM

To: Chang, Patrick; Wooden-Aguilar, Helena
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Cc: Rhodes, Julia
Subject: RE: Title VI Policy Papers

By “vou” are you referring to me or Helena? | don’t mind taking the lead if that's helpful.

From: Chang, Patrick

Sent: Friday, April 05, 2013 4:56 PM
To: Yan, Jerett; Wooden-Aguilar, Helena
Cc: Rhodes, Julia

Subject: FW: Title VI Policy Papers

{assume you'll have to lead on the presentation/discussion, but if specific guestions about the adversity paper come up,
'm happy to answer them.

From: Yan, Jerett

Sent: Friday, April 05, 2013 4:06 PM

To: Wooden-Aguilar, Helena; Chang, Patrick
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 4:05 PM
To: Yan, Jerett; Chang, Patrick

Cc: Rhodes, Julia

Subject: Re: Title VI Policy Papers

{ think we just need to call into the # that Running Grass provides.
Please send us the TPs from before to see if we need to update.

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

i Personal Phone / Ex. 6 E

wooden-aguilar.helena@epa.gov

From: Yan, Jerett

Sent: Friday, April 05, 2013 4:02:44 PM
To: Wooden-Aguilar, Helena; Chang, Patrick
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Vve reserved the room and will go in early to set up the phone. Do | need to do anything else?

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 3:38 PM
To: Chang, Patrick; Yan, Jerett

Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers
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We may do it in the conference room {Jerett can you set this up).

Yes to joining.

From: Chang, Patrick

Sent: Friday, April 05, 2013 3:21 PM
To: Wooden-Aguilar, Helena; Yan, Jerett
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

The original email from Running Grass to Carlos said that the call is from 10-11am. | assume that's PDT not EDT, right?

Are you guys going to do the call from HWA's office? If so, can | join you?

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 3:20 PM
To: Yan, Jerett

Cc: Chang, Patrick; Rhodes, Julia
Subject: RE: Title VI Policy Papers

[ believe so. Can you resend what Fsent? Let myself and CRFLO make sure what is there has not changed.

From: Yan, Jerett

Sent: Friday, April 05, 2013 3:18 PM
To: Wooden-Aguilar, Helena

Cc: Chang, Patrick; Rhodes, Julia
Subject: RE: Title VI Policy Papers

Ex. 5 - Deliberative/Attorney-Client

Jerett

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 3:16 PM
To: Yan, Jerett

Cc: Chang, Patrick; Rhodes, Julia
Subject: RE: Title VI Policy Papers

Jerett-

Ex. 5 - Deliberative/Attorney-Client

Helena

From: Yan, Jerett

Sent: Friday, April 05, 2013 3:14 PM
To: Wooden-Aguilar, Helena
Subject: FW: Title VI Policy Papers
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Vve been requested to join the state £l coordinators meeting next Tues. | don't think { have anything scheduled if it's
alright with you.

From: Grass, Running

Sent: Friday, April 05, 2013 11:05 AM
To: Yan, Jerett

Subject: RE: Title VI Policy Papers

Hi larett,

Will you be able to join the stete El coordinators for our monthly call on Aprit 92

From: Yan, Jerett

Sent: Thursday, April 04, 2013 8:03 AM
To: Grass, Running

Cc: Wooden-Aguilar, Helena

Subject: Title VI Policy Papers

Ex. 5 - Deliberative/Attorney-Client

Jerett Yan

Attorney-Adviser

U.S. Environmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, N.W.

Mail Code 1201A
Washington, DC 20460
202/564-3113
yvan.jerett@epa.gov

DISCLAIMER

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an
attorney-client communication and as such privileged and confidential and/or it may include attorney work product. If
you are not an intended recipient, you may not review, copy or distribute this message. If you have received this
communication in error, please notify us immediately by e-mail and delete the original message.
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 1/17/2013 3:03:29 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

CC: Rhodes, Julia [Rhodes.Julia@epa.gov]; Steve Pressman [Pressman.StevelLNDU@usepa.onmicrosoft.com]
Subject: T6 Issue Paper talking points

Attachments: Deliberative Process / Ex. 5

Hi Helena,

Attached are the talking points for the T6 Issue Paper. Note that Bicky has not yet commented on them. (She only
received them yesterday afternoon.) Even so, | figured it would be better for you to have something rather than nothing,
but please be sure to note that these don't reflect Bicky's input when presenting to DT.

If | get her comments before the DT mig this afternoon, I'll send you revised drafts.

Deliberative Process / Ex. 5

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 ()
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Message

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]

Sent: 1/16/2013 7:37:05 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: Fw: DismissalofT6AdmComplainti=== +31R-09-R4_and_07R-10-R4(HEWA Reviewed)vldocx.docx
Attachments: Deliberative Process / Ex. 5

Waleska Nieves-Mufioz
Environmental Scientist

Office of Civil Rights Title VI Team
202-564-7103

- Forwarded by Waleska Nieves-Munoz/DC/USERPA/MS on 01/16/2013 02:36 PM -

Fromy Waleska Nieves-Munoz/DC/USEPA/US

Helena Wooden-Aguilar/DC/USEPA/US@EPA
12/21/2012 05:46 PM

Helena
Here is another version. | tried to do my best with the FOF and the analysis. please review and let me know
Thanks and Happy holidays!!

Waleska Nieves-Mufioz
Environmental Scientist

Office of Civil Rights Title VI Team
202-564-7103

Deliberative Process /Ex. §
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/9/2013 1:56:52 PM

To: Yan, Jerett [Yan.Jerett@epa.gov]; Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
CC: Rhodes, Julia [Rhodes. Julia@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]

Subject: RE: Title VI Policy Papers

Attachments: | Deliberative Process / Ex. 5 |

Ex. 5 - Deliberative/Attorney-Client

Abtached are staff-level CRFLO comments. To highlight a few:

Ex. 5 - Deliberative/Attorney-Client

Separate from the O/A dog, don’t we still nead talking points {i.e., the remarks you'll be making before any questions are
asked)?

From: Yan, Jerett

Sent: Monday, April 08, 2013 6:19 PM

To: Wooden-Aguilar, Helena; Chang, Patrick
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Sorry this is delayed. Attached are the Q/A's from the EIA meeting with a few more added to give more specifics about
the papers.

Ex. 5 - Deliberative/Attorney-Client

From: Wooden-Aguilar, Helena

Sent: Monday, April 08, 2013 5:42 PM
To: Chang, Patrick; Yan, Jerett

Cc: Rhodes, Julia

Subject: Re: Title VI Policy Papers

Jerett is putting it together,

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Qffice of Civil Rights - US EPA
202-564-0792
: Personal Phone / Ex. 6 E
Twooden-aguilar.helena@epa.gov
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From: Chang, Patrick

Sent: Monday, April 08, 2013 5:32:46 PM
To: Wooden-Aguilar, Helena; Yan, Jerett
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Any talking points yet?i Ex. 5 - Deliberative/Attorney-Client

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 5:17 PM
To: Chang, Patrick; Yan, Jerett

Cc: Rhodes, Julia

Subject: Re: Title VI Policy Papers

Jerettfl

Ex. 5 - Deliberative/Attorney-Client

Pwant to keep it consistent w/ what we have said.
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
(Office of Civil Rights - US EPA
202-564-0797

: Personal Phone / Ex. 6 E

wooden-aguilar.helena@epa.gov

From: Chang, Patrick

Sent: Friday, April 05, 2013 5:03:43 PM
To: Yan, Jerett; Wooden-Aguilar, Helena
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Yeas,

© 1 defer to HWA.

From: Yan, Jerett

Sent: Friday, April 05, 2013 5:01 PM

To: Chang, Patrick; Wooden-Aguilar, Helena
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

By “vou” are you referring to me or Helena? | don’t mind taking the lead if that's helpful.

From: Chang, Patrick

Sent: Friday, April 05, 2013 4:56 PM
To: Yan, Jerett; Wooden-Aguilar, Helena
Cc: Rhodes, Julia

Subject: FW: Title VI Policy Papers
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Fassume you'll have to lead on the presentation/discussion, but if specific questions about the adversity paper come up,
Ym happy to answer them.

From: Yan, Jerett

Sent: Friday, April 05, 2013 4:06 PM

To: Wooden-Aguilar, Helena; Chang, Patrick
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 4:05 PM
To: Yan, Jerett; Chang, Patrick

Cc: Rhodes, Julia

Subject: Re: Title VI Policy Papers

think we just need to call into the # that Running Grass provides,
Please send us the TPs from before to see if we need to update,

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

E Personal Phone / Ex. 6 E

' wooden-aguilar:helena@epa.gov

From: Yan, Jerett

Sent: Friday, April 05, 2013 4:02:44 PM
To: Wooden-Aguilar, Helena; Chang, Patrick
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

Vve reserved the room and will go in early to set up the phone. Do | need to do anything else?

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 3:38 PM
To: Chang, Patrick; Yan, Jerett

Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

We may do it in the conference room {Jerett can you set this up).

Yes to joining.

From: Chang, Patrick

Sent: Friday, April 05, 2013 3:21 PM
To: Wooden-Aguilar, Helena; Yan, Jerett
Cc: Rhodes, Julia

Subject: RE: Title VI Policy Papers

The original email from Running Grass to Carlos said that the call is from 10-11am. | assume that's PDT not EDT, right?
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Are you guys going to do the call from HWA's office” I so, can | join you?

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 3:20 PM
To: Yan, Jerett

Cc: Chang, Patrick; Rhodes, Julia
Subject: RE: Title VI Policy Papers

| believe so. Canyou resend what §sent? Let myself and CRFLO make sure what is there has not changed.

From: Yan, Jerett

Sent: Friday, April 05, 2013 3:18 PM
To: Wooden-Aguilar, Helena

Cc: Chang, Patrick; Rhodes, Julia
Subject: RE: Title VI Policy Papers

Ex. 5 - Deliberative/Attorney-Client

lerstt

From: Wooden-Aguilar, Helena
Sent: Friday, April 05, 2013 3:16 PM
To: Yan, Jerett

Cc: Chang, Patrick; Rhodes, Julia
Subject: RE: Title VI Policy Papers

Jerett-

Ex. 5 - Deliberative/Attorney-Client

Helena

From: Yan, Jerett

Sent: Friday, April 05, 2013 3:14 PM
To: Wooden-Aguilar, Helena
Subject: FW: Title VI Policy Papers

Pve been requested to join the state £l coordinators meeting next Tues. | don’t think { have anything scheduled if it's
alright with you.

From: Grass, Running

Sent: Friday, April 05, 2013 11:05 AM
To: Yan, Jerett

Subject: RE: Title VI Policy Papers

Hi larett,
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Will vou be able to join the state El coordinators for our monthly call on Aprit 97

From: Yan, Jerett

Sent: Thursday, April 04, 2013 8:03 AM
To: Grass, Running

Cc: Wooden-Aguilar, Helena

Subject: Title VI Policy Papers

Ex. 5 - Deliberative/Attorney-Client

Jerett Yan

Attorney-Adviser

U.S. Environmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, N.W.

Mail Code 1201A
Washington, DC 20460
202/564-3113
yan.jerett@epa.gov

DISCLAIMER

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an
attorney-client communication and as such privileged and confidential and/or it may include attorney work product. If
you are not an intended recipient, you may not review, copy or distribute this message. If you have received this
communication in error, please notify us immediately by e-mail and delete the original message.
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Message

From: Randolph, Karen [Randolph.Karen@epa.gov]

Sent: 5/14/2013 12:50:43 PM

To: Wooden-Aguilar, Helena [Wooden—AguiIar.Hg_lg_r_\_g@g_;_)_g_.g_ov]; Yan, Jerett [Yan.Jerett@epa.gov]
Subject: FW: Transcript - Attn: Karen Randolph, EPA, Ec.,ﬂ,g,mu“,c.,.,e,a_sE

AttaCh mentS: Deliberative Process /Ex. 5 o

fyi

————— original Message-----
From: editor@conferencetranscript.com [mailto:editor@conferencetranscript.com]

Sent: Friday, May 10, 2013 7:57 AM

To: Randelph, Karen

Attached is the transcript you requested for the EPA conference call occurring on 04/30/13 at GMT -04:00

with Karen Randolph as the Tlead.

ED_002416_00064096-00001






EPA-HQ-2018-010543

Message

From: Rhodes, Julia [Rhodes.Julia@epa.gov]

Sent: 4/29/2013 8:23:28 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

CC: Yan, Jerett [Yan.Jerett@epa.gov]; Randolph, Karen [Randolph.Karen@epa.gov]; Goerke, Ariadne

[Goerke.Ariadne@epa.gov]; Chang, Patrick [Chang.Patrick@epa.gov]
Subject: RE: QA 2013 04 25 (T6 Papers DRAFT).docx

Attachments: ! Deliberative Process / Ex. 5

Attached are_my_comments on the Q & A.}

Ex. 5 - Deliberative/Attorney-Client !

Ex. 5 - Deliberative/Attorney-Client

Also, I am looping Ariadne and Patrick in because they previously commented on these documents and have

not had an opportunity to review this latest draft.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group

Civil Rights and Finance Law Office
office of General Counsel
Environmental Protection Agency
1200 Pennsylvania Avenue, Nw, 2399A
washington, DC 20460

Phone: 202.564.1417

————— original Message-----

From: Wooden-Aguilar, Helena

Sent: Friday, April 26, 2013 1:24 PM
To: Rhodes, Julia

Cc: Yan, Jerett; Randolph, Karen; wooden-Aguilar, Helena
Subject: QA 2013 04 25 (T6 Papers DRAFT).docx

Julia-

I am sending you the desk statement in a minute.

Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights office of Civil Rights - US EPA

202-564-0792

wooden-agui lar.helena@epa.gov
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Message

From: Jerett Yan [Yan. JerettLNDU @usepa.onmicrosoft.com]

Sent: 1/31/2013 9:49:58 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: Fw: Adversity Issue Paper

| emailed Patrick with a few more questions from our conversation yesterday. His response is below.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Jerett Yan

Attorney-Adviser

U.S. Environmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, N.W.

Mail Code 1201A

Washington, DC 20460

202/564-3113
yan.jerett@epa.gov
—— Forwarded by Jerett Yan/DC/USERPAMS on 01/31/2013 04:47 PM

Eromy Patrick Chang/DC/USEPA/US
To Jerett Yan/DC/USEPA/US@EPA
Drate 01/31/2013 09:49 AM

Subiest: Re: Adversity Issue Paper

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Patrick Sungwook Chang

ED_002416_00064122-00001





EPA-HQ-2018-010543

US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 ()

Fromy Jerett Yan/DC/USEPA/US

To Patrick Chang/DC/USEPA/US@EPA
Diate 01/30/2013 06:29 PM

Subject: Adversity Issue Paper

Patrick,

| had a couple more questions on the adversity issue paper that | slipped my mind during our debrief this morning:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks.

Jerett Yan

Attorney-Adviser

U.S. Environmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, N.W.

Mail Code 1201A

Washington, DC 20460

202/564-3113
yan.jerett@epa.gov
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Message

From: Evans, Carlos [Evans.Carlos@epa.gov]

Sent: 4/22/2013 5:26:36 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: Draft E-mail and Questions

Attachments: | Deliberative Process / Ex. 5 i

Hi Helena. Please take a look at the attached draft e-mail and questions. Let me know what you think.

Carlos R. Evans

Attorney-Advisor

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code 2273A

Washington, DC 20460

(202) 564-6331

The preceding message (including any attachments) contains information that may be confidential, be protected by
attorney work-product, attorney-client or other applicable privileges and may be exempt from disclosure under applicable
law. It is intended to be conveyed only to the named recipient(s). If you received this message in error or if you are not
the intended recipient, please notify the sender and delete the message from your system. Any use, dissemination,
distribution or reproduction of this message by unintended recipients is not authorized and may be unlawful.
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 4/23/2013 1:19:26 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]
CC: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: FW: Cmplint nos. 03R-06-R5 and 13R-10-RS5 letters

Attachments:

Deliberative Process / Ex. 5

Good morning everyone-

Personal Matters / Ex. 6 | Please let me know if you
have any additional edits on the attached documents,

Thanks,

From: Martinez, Brittany

Sent: Friday, April 19, 2013 4:45 PM

To: Rhodes, Julia; 'Ariadne Goerke'

Cc: Wooden-Aguilar, Helena

Subject: FW: Cmplint nos. 03R-06-R5 and 13R-10-R5 letters

Good afterncon-

The attached documents in this email include my edits based on CRFLO's comments. If you are okay with changes,
Helena will forward the clean versions to Vicki on Tuesday.

Thanks,

From: Martinez, Brittany

Sent: Thursday, April 18, 2013 12:01 PM

To: Rhodes, Julia; 'Ariadne Goerke'

Cc: Wooden-Aguilar, Helena

Subject: Cmplint nos. 03R-06-R5 and 13R-10-R5 letters

Hi everyone-

| have updated the letters per your comments/edits. The only item that is outstanding is the signature date for the
settlement agreement.

Brittany Martinez

Office of Civil Rights
External Compliance Team
voice-{202) 564-0727

fax- (202) 566-0630
martinez.brittany@epa.gov
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/16/2013 9:28:21 PM

To: Corman, Bicky [Corman.Bicky@epa.gov]

CC: Goerke, Ariadne [Goerke.Ariadne@epa.gov]; Pressman, Steve [Pressman.Steve@epa.gov]; Wooden-Aguilar, Helena
[Wooden-Aguilar.Helena@epa.gov]

Subject: RE: Notes from May 2013 ACC Responsible Care Conference

Ok, 'l take a closer Eookj Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

From: Corman, Bicky

Sent: Thursday, May 16, 2013 4:34 PM

To: Chang, Patrick

Cc: Helena Wooden-Aguilar; Goerke, Ariadne; Pressman, Steve
Subject: RE: Notes from May 2013 ACC Responsible Care Conference

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thankst!

Bicky Corman

Deputy General Counsel

(Office of General Counsel

LS. Environmental Protection Agency

Corman.Bicky@EPA.gov

Dok 202-564-2202
Personal Phone / Ex. 6

From: Chang, Patrick

Sent: Thursday, May 16, 2013 12:09 PM

To: Corman, Bicky

Cc: Helena Wooden-Aguilar; Goerke, Ariadne; Pressman, Steve
Subject: RE: Notes from May 2013 ACC Responsible Care Conference

Hi Bicky,

Should | take a look at the Responsible Care program o see how/whether it relates to the “adversity” paper? i so, here
are some initial thoughts.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

in any case, please let me know whether you want me to explore this further, Ariadne {and OCR, | assume) are going 1o
look at the program for purposes of the other paper. Thanks.

From: Corman, Bicky

Sent: Thursday, May 16, 2013 9:42 AM

To: Helena Wooden-Aguilar; Goerke, Ariadne; Pressman, Steve; Chang, Patrick; Connors, Sandra; Owens, Stephanie;
Garcia, Lisa

Subject: FW: Notes from May 2013 ACC Responsible Care Conference

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-3202

Personal Phone / Ex. 6

From: Siciliano, CarolAnn

Sent: Wednesday, May 15, 2013 6:23 PM

To: Corman, Bicky

Cc: Patel, Manisha; Prabhu, Aditi; Kairis, Mindy

Subject: Notes from May 2013 ACC Responsible Care Conference

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Carol Ann Siciliano

Associate General Counsel
Cross-Cutting Issues Law Office

Office of General Counsel

U.S. Environmental Protection Agency
(202) 564-5489
siciliano.carolann@epa.gov
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Message

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]
Sent: 12/15/2014 11:05:44 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: Telework Report

Attachments: | Deliberative Process / Ex. 5
Helena

Today _I_have_accomplished. the_followina_tasks:

Deliberative Process / Ex. 5

Thanks!
waleska Nieves-Munoz

Environmental Scientist
Office of Civil Rights/ Title 6

202-564-7103
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Message

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]
Sent: 12/16/2014 11:36:03 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: Telework Report

Attachments: Deliberative Process / Ex. 5

Helena

Today I have completed the following tasks:
Deliberative Process / Ex. 5

Thanks!

waleska Nieves-Munoz
Environmental Scientist
Office of Civil Rights/ Title 6

202-564-7103
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Please let me know if you have any other questions or if there is anything else | can do.

Thank vou all for a wonderful and meaningful internship experience! | cannot express
how much | learned and enjoved my time here!

Sincerely,

Kristin Moore

From: Stein, Jonathan

Sent: Tuesday, December 02, 2014 4:17 PM
To: Moore, Kristin

Cc: Wooden-Aguilar, Helena; Darden, Cynthia
Subject: RE: intern

Thank vou Kristint! | hope you learned a ot and enjoyed your experience in OCRI
Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S. Environmaental Protection Agency

Office of Civil Rights - External Compliance

1200 Pennsylvania Avenue, N.W. | Mailcode 12014 | Washington, DC 20460

202/564-2088
Steindonathan@epa.gov

CONFIDENTIALITY NOTICE: This messoge may contain deliberative, attorney-client, or otherwise
privileged material Do not refease this messoge under FOIA without appropricte review. If vou
are not the intended recipient, or the emplovee or agent responsible to deliver it to the intended
recipient, please contact the sender and delete oll copies.

} Please voncider the envirommend before printing thic enail,

From: Darden, Cynthia

Sent: Tuesday, December 02, 2014 4:07 PM
To: Moore, Kristin

Cc: Wooden-Aguilar, Helena; Stein, Jonathan
Subject: FW: intern

See Jonathan’s comment below for further instructions. Thanks
Cynidhuce B, Dorden
Asgistoni Divectoy Titie VT

EPA - Office of Covil Righty
(202) 564-1587
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Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S. Environmaental Protection Agency

Office of Civil Rights - External Compliance

1200 Pennsylvania Avenue, N.W. | Mailcode 12014 | Washington, DC 20460

202/564-2088
Steindonathan@epa.gov

CONFIDENTIALITY NOTICE: This message moy contain deliberotive, attorney-client, or otherwise
privileged material Do not refease this messoge under FOIA without appropricte review. If vou
are not the intended recipient, or the emplovee or agent responsible to deliver it to the intended
recipient, please contact the sender and delete oll copies.

E Plense vonsider the envivomment before printing this eowil.

From: Wooden-Aguilar, Helena

Sent: Tuesday, December 02, 2014 8:03 AM
To: Stein, Jonathan

Subject: Fwd: intern

Jonathan

I would like to use the T7 law clerk to help you with the NC case. What is the status of
this decision letter and press materials?

Helena

Helena Wooden-Aguilar
Assistant Director
External Civil Rights - US EPA
_.202-564-0792 (office) .
i Personal Phone / EX. 6 |

woodern-apuilar.helena®@epa.gov

Begin forwarded message:

From: "Darden, Cynthia" <Darden.CynthiaBepa gov>

Date: December 1, 2014 at 9:02:40 AM EST

To: "Wooden-Aguilar, Helena" <Wooden-Aguilar Helena@epa.eow>
Subject: intern

| got her last name wrong its Kristin Moore

Cynthia R. Darden
Assistant Director
Employment Complaints Resolution Staff

ED_002416_00064246-00006
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Office of Civil Rights/ EPA

1200 Pennslivania Ave., NW

Arfel Rios North Room 2450Y/ Mailcode 1201A
Washington, DC 20460

(202) 564-7272 main

(202) 564-1587 direct

(202) 501-1836 fax

Deliberative Process / Ex. 5
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Message

From: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]

Sent: 5/16/2013 8:38:38 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: DRAFT Dismissalt o0 wo31R-09-R4_and_07R-10-R4(HEWA Reviewed) TJ 5 01 13 jr Final.docx
Attachments: ! Deliberative Process / Ex. 5
Helena

Attached is the Tetter.

Thanks!

waleska
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/16/2013 4:15:46 PM

To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: RE: Notes from May 2013 ACC Responsible Care Conference

0Ok, so Pl check in about your availability next week.

From: Wooden-Aguilar, Helena

Sent: Thursday, May 16, 2013 12:15 PM

To: Chang, Patrick

Subject: Re: Notes from May 2013 ACC Responsible Care Conference

Yeah and thanks!!! But | need all the time | can use to get ready for the case reviews....

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

: Personal Phone / Ex. 6 :

wooden-aguilar.helena@epa.gov

From: Chang, Patrick

Sent: Thursday, May 16, 2013 12:11:04 PM

To: Wooden-Aguilar, Helena

Subject: RE: Notes from May 2013 ACC Responsible Care Conference

Pe rsonal Matte rs I Ex_ 6 Or would you rather wait until after the case reviews next week?

From: Wooden-Aguilar, Helena

Sent: Thursday, May 16, 2013 12:10 PM

To: Chang, Patrick

Subject: Re: Notes from May 2013 ACC Responsible Care Conference

Phave it now. | am trying to resolve through E2 tech.

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

: Personal Phone / Ex. 6:

wooden-aguilar.helena@epa.gov

From: Chang, Patrick

Sent: Thursday, May 16, 2013 12:09:14 PM

To: Wooden-Aguilar, Helena

Subject: FW: Notes from May 2013 ACC Responsible Care Conference

i got a bounce-back for you, so P'm resending.
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From: Chang, Patrick

Sent: Thursday, May 16, 2013 12:09 PM

To: Corman, Bicky

Cc: Helena Wooden-Aguilar; Goerke, Ariadne; Pressman, Steve
Subject: RE: Notes from May 2013 ACC Responsible Care Conference

Hi Bicky,

Should | take a look at the Responsible Care program to see how/whether it relates to the “adversity” paper? if so, here
are some initial thoughts.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

In any case, please let me know whether you want me to explore this further. Ariadne {and OCR, | assume) are going to
ook at the program for purposes of the other paper. Thanks.

From: Corman, Bicky

Sent: Thursday, May 16, 2013 9:42 AM

To: Helena Wooden-Aguilar; Goerke, Ariadne; Pressman, Steve; Chang, Patrick; Connors, Sandra; Owens, Stephanie;
Garcia, Lisa

Subject: FW: Notes from May 2013 ACC Responsible Care Conference

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmental Protection Agency
Corman.Bicky@EPA.gov

ED_002416_00064262-00002
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Desk: 202-564-2202

Personal Phone / Ex. 6

From: Siciliano, CarolAnn

Sent: Wednesday, May 15, 2013 6:23 PM

To: Corman, Bicky

Cc: Patel, Manisha; Prabhu, Aditi; Kairis, Mindy

Subject: Notes from May 2013 ACC Responsible Care Conference

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Carol Ann Siciliano

Associate General Counsel
Cross-Cutting Issues Law Office

Office of General Counsel

U.S. Environmental Protection Agency
(202) 564-5489
siciliano.carolann@epa.gov
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Message
From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 4/18/2013 3:53:24 PM
To: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: FW: Geneva Energy W/D letters
Attachments:
Deli ive P | E
eliberative Process / Ex. 5
Helena-

Phave attached all relevant IEPA documents, including the letters that | already sent this morning. Once, you have taken
a look, do 1 need to resend to CRFLO?

From: Rhodes, Julia

Sent: Wednesday, April 17, 2013 10:24 AM
To: Wooden-Aguilar, Helena; Martinez, Brittany
Cc: Goerke, Ariadne

Subject: FW: Geneva Energy W/D letters

Hi. Attached are my comments on top of Artadne’s comments. Please let me know if you have any questions or

want to discuss,

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417
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Message

From: Yan, Jerett [Yan.Jerett@epa.gov]

Sent: 4/17/2013 10:30:21 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Subject: RE: OCR/R9 Discussion re white papers and term and condition, Follow Up

Attachments:| peliberative Process /Ex. 5

Attached. Let me know if you need more from me on this.

From: Rhodes, Julia

Sent: Wednesday, April 17, 2013 12:16 PM

To: Yan, Jerett; Wooden-Aguilar, Helena

Subject: RE: OCR/R9 Discussion re white papers and term and condition, Follow Up

Jerret,

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Yan, Jerett

Sent: Wednesday, April 17, 2013 10:13 AM

To: Wooden-Aguilar, Helena

Cc: Rhodes, Julia

Subject: RE: OCR/R9 Discussion re white papers and term and condition, Follow Up

Ex. 5 - Deliberative/Attorney-Client

From: Wooden-Aguilar, Helena

Sent: Tuesday, April 16, 2013 7:59 PM

To: Yan, Jerett

Cc: Rhodes, Julia

Subject: Fw: OCR/R9 Discussion re white papers and term and condition, Follow Up

Please draft responses to the questions below from the Region re: the term;’ccnditmn{ Ex. 5 - Deliberative/Attorney-Client :
Ex. 5 - Deliberative/Attorney-Client i

Ex. 5 - Deliberative/Attorney-Client

Helena
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Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - USEPA

From: Reyes, Deldi

Sent: Tuesday, April 16, 2013 2:27:32 PM

To: Wooden-Aguilar, Helena; Goerke, Ariadne; Chang, Patrick; Rhodes, Julia; Evans, Carlos

Cc: Grow, Richard; Gutierrez, Roberto; Herrera, Angeles; Manzanilla, Enrique; Edwards, Gina; Lin, Sharon
Subject: RE: OCR/R9 Discussion re white papers and term and condition, Follow Up

Helena, thanks so much for our initial chat on March 27 and Patrick, thanks for discussing the white papers with our air
permit managers last week.

Ex. 5 - Deliberative/Attorney-Client

Thanks much,

ED_002416_00064284-00002
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Deldi Reyes

US EPA Region @

£l Program Manager
Office: {415} 872-3795

From: Wooden-Aguilar, Helena

Sent: Wednesday, March 27, 2013 4:58 PM

To: Reyes, Deldi; Goerke, Ariadne; Chang, Patrick; Rhodes, Julia; Cevans02

Cc: Grow, Richard; Gutierrez, Roberto; Herrera, Angeles; Manzanilla, Enrique; Edwards, Gina
Subject: Re: OCR/R9 Discussion re white papers and term and condition, Follow Up

Thanks so much to yvou and others in the Region for this call. It was a good conversation.

Ex. 5 - Deliberative/Attorney-Client

Pwill talk to Vicki regarding April 3rd and April 10th call. The 3rd does not work for me {scheduling wise} but the 10th
may work, Let's work on this.

Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
{Office of Civil Rights - USEPA
202-564-0792

: Personal Phone / Ex. 6 :

wooden-aguilar.helena@epa.gov

From: Reyes, Deldi

Sent: Wednesday, March 27, 2013 5:42:26 PM

To: Wooden-Aguilar, Helena; Goerke, Ariadne; Chang, Patrick; Rhodes, Julia; Cevans02
Cc: Grow, Richard; Gutierrez, Roberto; Herrera, Angeles; Manzanilla, Enrique

Subject: OCR/R9 Discussion re white papers and term and condition, Follow Up

Colleagues,

Thanks so much for checking in with us today: Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

Thanks again, and please feel free to contact me if any of this is unclear.

Deldi Reyes

US EPA Region 9

EJ Program Manager
Office: (415) 972-3795

ED_002416_00064284-00004
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Message

From: Randolph, Karen [Randolph.Karen@epa.gov]

Sent: 4/19/2013 4:53:22 PM

To: Gsell, Alyssa [Gsell.Alyssa@epa.gov]; Rhodes, Julia [Rhodes. Julia@epa.gov]

CC: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Subject: _Revised Draft |letter Re: 11R-98-R9 _
Attachments: | Deliberative Process / Ex. 5
M Adyasa,

Attached s the revised drall leller #inchdes Malenas commenis aswell fatlempiadioclean fun g bimom soleims

inow i something neads to be clanfied further! Ex. 5 - Deliberative/Attorney-Client

_ Ex. 5 - Deliberative/Attorney-Client i
i Ex.5-Deliberative/Attorney-Client ittt 4oy vl i you have quasiions. Thanks,

Waren

From: Wooden-Aguilar, Helena

Sent: Friday, April 19, 2013 9:54 AM

To: Randolph, Karen

Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6
Here are my comments. They are minor and thus this can be sent to CRFLO.

Thanks,

Helena

From: Randolph, Karen

Sent: Friday, April 12, 2013 2:18 PM

To: Wooden-Aguilar, Helena

Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Hi Helena,

Attached is the revised draft dismissal letter for complaint 11R-98-R8. | tried to clean it up a bit more, incduding the
footnotes, Alyssa’s comments did not indicate whether she was ok with my new language, so Heft much of my
revised/new language in red print. After you look at it, it can go back to CRFLO for review again | Ex.5 - Deliberative/Attorney-Client |

i Ex. 5 - Deliberative/Attorney-Client iThanks.

Karen

From: Wooden-Aguilar, Helena

Sent: Friday, March 29, 2013 9:01 AM

To: Randolph, Karen

Cc: Gsell, Alyssa; Rhodes, Julia

Subject: Re: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Thanks Karen.
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Regarding the remainder of the report, below are my recommendations moving forward:

Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

Again | am sharing this because want us to all be working from the same place,
Thanks,
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - USEPA
202-564-0792

i
{ Personal Phone / Ex. 6 :
i

wooden-aguilar.helena@epa.gov

From: Randolph, Karen

Sent: Friday, March 29, 2013 8:08:29 AM

To: Wooden-Aguilar, Helena

Cc: Gsell, Alyssa; Rhodes, Julia

Subject: FW: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Hi Helena,

Ex. 5 - Deliberative/Attorney-Client

= smeman | ot e know i you have any questions. Thanks.

[ i

From: Rivera, Shirley

Sent: Thursday, March 28, 2013 8:03 PM

To: Randolph, Karen

Cc: Aldred, Charles

Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Karen,

As mentioned this morning, | will forward to vou by end of next week what | can pull together regarding the
following 3 topics -

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

Thanks for vour on-going patience,

- Shirl

Week of Mar 25: Planned *IN* Tues-Fri {Owl On Leave Mon)
N Mon-Fr

Shirley F. Rivera
T: {415} 972-3%66 | F: {415) 947-3579 | Rivera.Shirley@epa.gov | Workspace #17112
LS. EPA, Region 9, Alr Permits Office (AIR-3) | 75 Hawthorne 5t., San Francisco, CA 94105

From: Randolph, Karen

Sent: Thursday, March 28, 2013 5:30 AM

To: Rivera, Shirley

Subject: RE: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

Thanks Shirley.

Ex. 5 - Deliberative/Attorney-Client

From: Rivera, Shirley

Sent: Wednesday, March 27, 2013 8:56 PM

To: Randolph, Karen

Cc: Rios, Gerardo; Aldred, Charles; Aquitania, Manny; Holladay, Cleveland
Subject: (ADEQ) CalPortland - Title VI and Current Status of Kiln 6

[those copied - FYI only. No action needed. - S.]

Hi Karen,

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

Let me know what else you need and any clarification.
~ Shirley

p.s. those copied -

¢ Gerardo - my manager

s Manny - my partner in reviewing AZ related permit activities
Cleveland - air quality modeler Tor our Region 9 permits
Charles - in the enforcement division; worked on CD.

%

L]

Week of Mar 25: Planned 3IN* Tues-Fri (Ouf O Leave Mon)
Week of April 12 Planped *IN" Mon-Fri

Shirley F. Rivera
T: (418) 972-3966 | F: (415) 947-3579 | Rivera.Shirley@epa.gov | Workspace #17112
LS. EPA, Region 9, Alr Permits Office (AIR-3} | 75 Hawthorne $t., San Francisco, CA 94105

From: Rivera, Shirley

Sent: Wednesday, March 27, 2013 5:37 PM

To: 'Vivek Kapur'; Balaji Vaidyanathan

Subject: RE: (ADEQ) CalPortland: Current operations status

Balaii,

{ have misplaced the Feb 27, 2013 ADEQ comments to CPC re: the AQ modeling protocol. Apologies. Can you
resend that, please? (and/or owr transition from Lotus Notes to Outiook has me not finding the email - in
other words - user (that's me) error).

Thanks,

- Shirley

p.s. Pl forward to Cleve,
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From: Vivek Kapur [mailto:Kapur.Vivek@azdeqg.gov]

Sent: Wednesday, March 27, 2013 4:04 PM

To: Rivera, Shirley

Cc: Balaji Vaidyanathan

Subject: RE: (ADEQ) CalPortland: Current operations status

HI Shirley,
1. Significant permit revision application for incorporation of CD requirements was received on September 27,
2010. This permit Revision (Permit No. 53230) was issued on January 13, 2011.
2. CalPortland had submitted modeling protocol for K6 significant permit revision application (LTF No. 53088) on
October 18, 2012. ADEQ sent comments on modeling protocol on February 27, 2013.
3. Last source test was performed on September 17, 2012.
Thanks
Vivek Kapur

Environmental Engineering Specialist

Air Quality Permits Section

Arizona Department of Environmental Quality
Tel: (602) 771-2323

E-mail: kapur.vivek@azdeq.gov

From: Rivera, Shirley [ mailto:Rivera.Shirley@epa.gov]
Sent: Wednesday, March 27, 2013 3:14 PM

To: Vivek Kapur

Cc: Balaji Vaidyanathan

Subject: (ADEQ) CalPortland: Current operations status

Hi Vivek,

| left a quick voice mail mentioning I’d send you this email. | am interested in what the projected status is
of the CalPortland units under the Consent Decree, as well as the current permit process.

Background: | have the CD info based on this -

http: / /www.epa.gov/compliance/resources/cases/civil/caa/calportland.html
Here | have the ECHO info -

http: / /www.epa-echo.gov/cgi-bin/get1cReport.cgi?tool=echo&IDNumber=0401970310
And we have provided comments tc ADEQ on the AQ Modeling Protocol.

Here’s what | have: | recall Balaji mentioning that, while you all have been in the process for pulling
together AQ modeling protocol comments, CPC’s application has been in the system for quite some time. So
please confirm if the following is correct -
¢ Application for permit revision with the CD received Sept. 27, 2010 (for Title V Permit No.
47259).
¢ AQ Modeling Protocol submitted (letter dated Oct. 18, 2012) for Kiln #6, including proposal to
retire existing equipment - Kilns 1-3 coal feed systems and Kilns 1-4 (among other revisions and
modifications).
e Last source testing in February 2012 (based on ECHO info).

Thanks in advance,

- Shirley

Week of Mar 25: Planned 3IN* Tues-Fri (Ouf O Leave Mon)
Week of April 12 Plenned *IN™ Mon-Fri

ED_002416_00064328-00005





EPA-HQ-2018-010543

Shirley F. Rivera
T: {415) 972-3966 | F: (415) 9347-3579 | Rivera.Shirley@epa.gov | Workspace #17112
LS. EPA, Region 9, Alr Permits Office (AIR-3} | 75 Hawthorne St., San Francisco, CA 94105

NOTICE: This e-mail (and any attachments) may contain PRIVILEGED OR CONFIDENTIAL information and is intended only for the use of the
specific individual(s) to whom it is addressed. It may contain information that is privileged and confidential under state and federal law. This
information may be used or disclosed only in accordance with law, and you may be subject to penalties under law for improper use or further
disclosure of the information in this e-mail and its attachments. If you have received this e-mail in error, please immediately notify the person
named above by reply e-mail, and then delete the original e-mail. Thank you.
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Message

From: Randolph, Karen [Randolph.Karen@epa.gov]

Sent: 4/25/2013 2:41:42 PM

To: Yan, Jerett [Yan.Jerett@epa.gov]; Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]; Martinez, Brittany
[Martinez.Brittany@epa.gov]

Subject: RE: IMPORTANT: Draft Web Notice for T6 policy papers

Attachments: | Deliberative Process / Ex. 5

Linserted the FR publication date with the 30-day comment period on both documents. Thanks.

From: Yan, Jerett

Sent: Thursday, April 25, 2013 10:32 AM

To: Wooden-Aguilar, Helena; Randolph, Karen

Cc: Martinez, Brittany

Subject: RE: IMPORTANT: Draft Web Notice for T6 policy papers

Attached is the latest version of the QA's, | Deliberative Process / Ex. 5

: Deliberative Process / Ex. 5 !
i Deliberative Process / Ex. 5 Let me know if there's anything else you need on
this.

From: Wooden-Aguilar, Helena

Sent: Thursday, April 25, 2013 8:08 AM

To: Randolph, Karen; Yan, Jerett

Cc: Martinez, Brittany

Subject: IMPORTANT: Draft Web Notice for T6 policy papers

Adl-

{am looping lerett in to this conversation. | Deliberative Process / Ex. 5
Deliberative Process / Ex. 5 }

{ will also need a reactive desk statement in case we get press| Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

I nead all of these by noon today.

Helena

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Qffice of Civil Rights - US EPA
202-564-0792

i Personal Phone / Ex. 6 E

wooden-aguilar.helena@epa.gov

From: Randolph, Karen

Sent: Wednesday, April 24, 2013 4:22:17 PM

To: Wooden-Aguilar, Helena

Cc: Martinez, Brittany

Subject: RE: Draft Web Notice for T6 policy papers
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Ok.

From: Wooden-Aguilar, Helena

Sent: Wednesday, April 24, 2013 4:21 PM

To: Randolph, Karen

Cc: Martinez, Brittany

Subject: RE: Draft Web Notice for T6 policy papers

it can't go up until Friday. So please let the web point of contact it must go up Friday and that | am the poc for this
effort.

From: Randolph, Karen

Sent: Wednesday, April 24, 2013 4:20 PM

To: Wooden-Aguilar, Helena

Cc: Martinez, Brittany

Subject: RE: Draft Web Notice for T6 policy papers

Hi Helena,

Can this go on the website tomorrow? Brittany nor | will be in the office on Friday to make sure the page goes on the
website as requested. Thanks.

Karen

From: Randolph, Karen

Sent: Wednesday, April 24, 2013 12:33 PM

To: Martinez, Brittany

Subject: FW: Draft Web Notice for T6 policy papers

Hi Brittany,
Helena ask that | work with you to have this put on OCR’s website this Friday {see below}. | will stop by vour cube,

Karen

From: Wooden-Aguilar, Helena

Sent: Wednesday, April 24, 2013 12:29 PM

To: Randolph, Karen

Cc: Yan, Jerett

Subject: RE: Draft Web Notice for T6 policy papers

Yas. it is good to go and must go out Friday {linking it up with the FR notice date).
And yves, please work with Brittany M.

Thanks

From: Randolph, Karen

Sent: Wednesday, April 24, 2013 12:27 PM

To: Wooden-Aguilar, Helena

Cc: Yan, Jerett

Subject: RE: Draft Web Notice for T6 policy papers

Hi Helena,
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Deliberative Process / Ex. 5 Then should | work with Brittany to have it put on

the web? Thanks.

Karen

From: Wooden-Aguilar, Helena

Sent: Tuesday, April 23, 2013 12:56 PM

To: Rhodes, Julia

Cc: Randolph, Karen; Goerke, Ariadne; Wooden-Aguilar, Helena
Subject: Draft Web Notice for T6 policy papers

Let me know if you have any questions.
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

E Personal Phone / Ex. 6 :

wooden-aguilar.helena@epa.gov
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 1/27/2014 5:39:26 PM

To: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]
Subject: RE: Telework Report

Attachments: Deliberative Process / Ex. 5
waleska-

My comments.
Helena

Helena Wooden-Aguilar

Acting Deputy Director

office of Civil Rights - US EPA
202-564-0792

i Personal Phone / Ex. 6 j
wooden-aguilar.helena@epa.gov

————— original Message-----

From: Nieves-Munoz, Waleska

Sent: Wednesday, January 22, 2014 4:28 PM
To: wWooden-Aguilar, Helena

Cc: Hall, Loren

Subject: Telework Report

Helena
i Deliberative Process / EX. 5 i

iAttached 1s the dratt Tile..

Thank you!!!

waleska Nieves-Munoz
Environmental Scientist

office of Civil Rights/ Title 6

202-564-7103
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Sent: 2/9/2014 8:10:28 PM

To: Helena Wooden-Aguilari  Personal Email /Ex. 6 |
Subject: Fw: Did | miss the revised papers?

Attachments:

Deliberative Process / Ex. 5

From: Yan, Jerett

Sent: Tuesday, February 04, 2014 5:19:32 PM
To: Wooden-Aguilar, Helena

Cc: Kenney, James

Subject: RE: Did I miss the revised papers?

Helena,

Sorry, I was prepping a cover email to highlight my remaining concerns. Some general thoughts for your
attention on the papers:

Ex. 5 - Deliberative/Attorney-Client

See you bright and early tomorrow. Also, is the 9:30 in 1lieu of the other meeting you asked me to
schedule?

Jerett

ED_002416_00064556-00001
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————— original Message-----

From: Wooden-Aguilar, Helena

Sent: Tuesday, February 04, 2014 5:00 PM
To: Yan, Jerett; Jerett Yan

Cc: Kenney, James

Subject: Did I miss the revised papers?
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 7/31/2013 1:28:57 AM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Gsell, Alyssa [Gsell.Alyssa@epa.gov]
CC: Randolph, Karen [Randolph.Karen@epa.gov]

Subject: For Legal Review - 11R98R9 Bifurcated Dismissal Draft

Attachments: | Deliberative Process /EX. 5 i

Julia and Alyssa-

i Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

FSRBU T YoU Have aRY

iquest1ons please Teel Tree To reach out to Karen.

Ex. 5 - Deliberative/Attorney-Client i

Thanks,

Helena

ED_002416_00064687-00001
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Sent: 8/5/2013 12:03:37 PM

To: i Personal Email / Ex. 6 :

Subject: Fw: Hey PC

Attachments:

Deliberative Process / Ex. 5

From: chang, Patrick

Sent: Friday, August 02, 2013 12:16:21 PM
To: Wooden-Aguilar, Helena

Subject: RE: Hey PC

Have you tried i Ex. 5 - Deliberative/Attorney-Client iThat might work.

Ex. 5 - Deliberative/Attorney-Client

————— original Message-----

From: wWooden-Aguilar, Helena

Sent: Friday, August 02, 2013 12:06 PM
To: cChang, Patrick

Subject: Hey PC

I am_sick but have some docs to_send out. | Ex.’5 - Deliberative/Attorney-Ciient i
Ex. 5 - Deliberative/Attorney-Client § ' :

I can't log onto the epa web mail. | Ex. 5 - Deliberative/Attorney-Client i
i Ex. 5 - Deliberative/Attorney-Client i Anything you have would be

“hel ptul. Thanks!

ED_002416_00064789-00001
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 11/18/2013 5:38:32 PM

To: Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]
Subject: RE: Telework Request for tomorrow

Attachmenti

Deliberative Process / Ex. 5

Approved.

Deliberative Process / Ex. 5

————— original Message-----

From: Nieves-Munoz, Waleska

Sent: Monday, November 18, 2013 12:33 PM
To: Wooden-Aguilar, Helena

Subject: Telework Request for tomorrow

Helena
I would 1like to telework tomorrow Tuesday November 19, 2013.

Tasks _to be accomplished!

Deliberative Process / Ex. 5

Thanks

waleska Nieves-Munoz
Environmental Scientist

office of Civil Rights/ Title 6
202-564-7103
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Sent: 7/29/2014 12:44:55 AM

To: Helena Wooden-Aguilari ~ Personal Email /Ex.6 |
Subject: Fw: Alabama Travel Qutreach to Marianne

Attachments: | Deliberative Process / Ex. 5

importance: High

Helena Wooden-Aguilar
Acting Deputy Director
(Office of Civil Rights - US EPA
202-564-0792 {office)

Personal Phone / Ex. 6 |

wooden-aguilar.helena@epa.gov

From: Stein, Jonathan

Sent: Thursday, June 26, 2014 8:24:44 PM

To: Wooden-Aguilar, Helena

Subject: RE: Alabama Travel Outreach to Marianne

Lam attaching the IP — | think you will probably want to talk about the IP tomorrow at some pointi Personal Matters / Ex. 6

[hut will call in for the DCRO meetingl Deliberative Process / Ex. §

Deliberative Process / Ex. 5

Best Regards,

lonathan M, Stein

Attorney Advisor

LS. Environmental Protection Agency
Qffice of Civil Rights -~ External Compliance

1200 Pennsylvania Avenue, NW. | Mailcode 1201A | Washington, DC 20480

202/564-2088
Steindonathsn@ena.soy

CONFIDENTIALITY NOTICE: This message may contain delibergtive, ottorney-client, or otherwise privileged material. Do not releose
this messoge under FOIA without appropriote review. If vou ore not the intended recipient, or the employee or agent responsible to

deliver it to the intended recipient, plegse contoct the sender and delete olf copies.

stider the eaviy ¢ before printing thic ematl,
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From: Wooden-Aguilar, Helena

Sent: Thursday, June 26, 2014 7:13 PM

To: Stein, Jonathan

Subject: Re: Alabama Travel Outreach to Marianne

The guestions are good...| need the 1P,

Helena Wooden-Aguilar
Acting Deputy Director
Office of Civil Rights - USEPA
202-564-0792 {office)

Personal Phone / Ex. 6 i

woodern-apuilar. helena®@ena.gov

From: Stein, Jonathan

Sent: Thursday, June 26, 2014 6:48:48 PM

To: Wooden-Aguilar, Helena

Subject: RE: Alabama Travel Outreach to Marianne

Pm actually very close to finglizing the pre-interview guestions, so you'll be getting the edits to them first.
Best Regards,

Jonathan M. Stein

Attorney Advisor

LS. Environmental Protection Agency

Qffice of Civil Rights -~ External Compliance

1200 Pennsylvania Avenue, NW. | Mailcode 1201A | Washington, DC 20480

202/564-2088
Steindonathan@ena.sov

CONFIRENTIALITY NOTICE: This messoge may contain deliberative, ottornev~-client, or otherwise privileged material, Do not release
this messoge under FOIA without appropricte review. If vou ore not the intended recipient, or the employes or agent responsible to
deliver it to the intended recipient, plegse contoct the sender and delete olf copies.

Fease comsider the eoviromment before priving thic eamil,

From: Wooden-Aguilar, Helena

Sent: Thursday, June 26, 2014 6:48 PM

To: Stein, Jonathan

Cc: Rhodes, Julia; Gsell, Alyssa

Subject: Re: Alabama Travel Outreach to Marianne

Thanks., Will tallo with OGC and Velvets about the outreach to Marianne.

Looking for the 1P,
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Thanks,
Helena

Helena Wooden-Aguilar
Acting Deputy Director
Office of Civil Rights - US EPA
202-564-0792 {office)

i Personal Phone / Ex. 6 i
wooden-aguilar helena@epa.gov

From: Stein, Jonathan

Sent: Thursday, June 26, 2014 6:06:54 PM

To: Wooden-Aguilar, Helena

Subject: Alabama Travel Outreach to Marianne

Helena,

I am enclosing herein a draft email to Marianne that is updated from the one that was already reviewed already by
Alyssa and Julia, thus it incorporates their edits.

Deliberative Process / Ex. 5

ED_002416_00065014-00003
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Deliberative Process / Ex. 5
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Deliberative Process / Ex. 5

Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S. Environmental Protection Agency

Office of Civil Rights - External Compliance

1200 Pennsylvania Avenue, N.W. | Mailcode 1201A | Washington, DC 20460

202/564-2088
Steindonathantiepa.gov

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not release
this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent responsible to
deliver it to the intended recipient, please contact the sender and delete all copies.

lease consider the ervdronment before prioting this eroail
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10A6RC81887B0-HAWODD]

Sent: 9/4/2014 8:40:15 PM

To: Lovett, Lauren [Lovett.Lauren@epa.gov]

CC: Chang, Patrick [Chang.Patrick@epa.gov]; Packard, Elise [Packard.Elise@epa.gov]; Goerke, Ariadne
[Goerke.Ariadne@epa.gov]; Covington, leryl [Covington.Jeryl@epa.gov]; Wooden-Aguilar, Helena [Wooden-
Aguilar.Helena@epa.gov]

Subject: RE: Re: ECOS briefing for the Adm - Status of Materials
Attachments: Deliberative Process /Ex. 5 i
Lauren-

Here is the last paper and the draft agenda. The briefing document should be to vou tonight.

Helena

From: Lovett, Lauren

Sent: Thursday, September 04, 2014 2:04 PM

To: Wooden-Aguilar, Helena

Cc: Chang, Patrick; Packard, Elise; Goerke, Ariadne

Subject: Re: ECOS briefing for the Adm - Status of Materials

Hi Helena —

Checking in and providing a status update. Please let me know when we can anticipate a revised paper #1 and paper #3.
Thanks. (FYI - | am out of the office tomorrow, but Patrick will be Acting.)

It would also be helpful to know the full extent of all of the other papers for which you need OGC review (so we can
keep track of them and keep everything moving along).

Ex. 5 - Deliberative/Attorney-Client

Lauren Lovett

Attorney-Advisor

Civil Rights and Finance Law Office
U.S. EPA Office of General Counsel

ED_002416_00065109-00001





EPA-HQ-2018-010543

202.564.2560 {phone); 202.564.5416 (fax)
Mail Code 2399A

ED_002416_00065109-00002
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]
Sent: 7/30/2014 10:28:35 AM

To: Helena Wooden-Aguilar | 'parsonal Email / Ex. 6 |
Subject: Fw: Alabama Travel Outrégen 1o VISFiaHng '

Attachments:é Deliberative Process / Ex. 5

importance: High

Helena Wooden-Aguilar
Acting Deputy Director
Qffice of Civil Rights - US EPA
202-564-03792 {office)

i Personal Phone / Ex. 6 !
wooden-aguilar. helena@epa.gov

From: Stein, Jonathan

Sent: Thursday, June 26, 2014 8:24:44 PM

To: Wooden-Aguilar, Helena

Subject: RE: Alabama Travel Outreach to Marianne

Lam attaching the IP —{ think you will probably want to talk about the P tomorrow at some pointi Personal Matters /Ex. 6 |
Thut will call in for the DCRO meeting].! Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

Best Regards,

Jonathan M. Stein

Attorney Advisor

LS. Environmental Protection Agency

Qffice of Civil Rights - External Compliance

1200 Pennsyivania Avenue, N.W. | Mailcode 12014 | Washington, DC 20460

202/564-2088
Stein onathan@®ena.gov

CONFIDENTIALITY NOTICE: This message may contain delibergtive, ottorney-client, or otherwise privileged material. Do not releose
this messoge under FOIA without appropriote review. If vou ore not the intended recipient, or the employee or agent responsible to
deliver it to the intended recipient, plegse contoct the sender and delete olf copies.

I~

the enviy ¢ before printing thic ematl,
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From: Wooden-Aguilar, Helena

Sent: Thursday, June 26, 2014 7:13 PM

To: Stein, Jonathan

Subject: Re: Alabama Travel Outreach to Marianne

The guestions are good...| need the 1P,

Helena Wooden-Aguilar
Acting Deputy Director
Office of Civil Rights - US EPA
202-564-0792 {office)

. Personal Phone / EX. 6 |
woodet-aguilan helena®epa oy

From: Stein, Jonathan

Sent: Thursday, June 26, 2014 6:48:48 PM

To: Wooden-Aguilar, Helena

Subject: RE: Alabama Travel Outreach to Marianne

m actually very close to finglizing the pre-interview questions, so you'll be getting the edits to them first.
Best Regards,

Jonathan M. Stein

Attorney Advisor

LS. Environmental Protection Agency

Qffice of Civil Rights - External Compliance

1200 Pennsyivania Avenue, N.W. | Mailcode 12014 | Washington, DC 20460

202/564-2088
Steinonathan@epa.poy

CONFIRENTIALITY NOTICE: This messoge may contain deliberative, ottornev~-client, or otherwise privileged material, Do not release
this messoge under FOIA without appropricte review. If vou ore not the intended recipient, or the employes or agent responsible to
deliver it to the intended recipient, plegse contoct the sender and delete olf copies.

Fease comsider the eoviromment before priving thic eamil,

From: Wooden-Aguilar, Helena

Sent: Thursday, June 26, 2014 6:48 PM

To: Stein, Jonathan

Cc: Rhodes, Julia; Gsell, Alyssa

Subject: Re: Alabama Travel Outreach to Marianne

Thanks, Will talk with OGC and Velveta about the outreach to Marianne.

Looking for the 1P,

ED_002416_00065150-00002
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Thanks,
Helena

Helena Wooden-Aguilar
Acting Deputy Director
Office of Civil Rights - US EPA
202-564-0792 {office)

Personal Phone / Ex. 6

wooden-agullar helena@epagoy

From: Stein, Jonathan

Sent: Thursday, June 26, 2014 6:06:54 PM

To: Wooden-Aguilar, Helena

Subject: Alabama Travel Outreach to Marianne

Helena,

| am enclosing herein a draft email to Marianne that is updated from the one that was already reviewed already by

Alyssa and Julia, thus it incorporates their edits.

Deliberative Process / Ex. 5

ED_002416_00065150-00003
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Deliberative Process / Ex. 5

ED_002416_00065150-00004





EPA-HQ-2018-010543

Deliberative Process / Ex. 5

Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S. Environmental Protection Agency

Office of Civil Rights - External Compliance

1200 Pennsylvania Avenue, N.W. | Mailcode 1201A | Washington, DC 20460

202/564-2088
Stein donathan®@epa.gov

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not release
this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent responsible to
deliver it to the intended recipient, please contact the sender and delete all copies.

lease consider the ervdronment before prioting this eroail
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10A6RC81887B0-HAWODD]

Sent: 5/15/2014 1:54:57 PM

To: Mason, Abra [Mason.Abra@epa.gov]

CC: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Attachments: | Deliberative Process / Ex. 5 i

Helena Wooden-Aguilar

Acting Deputy Director

(Office of Civil Rights - US EPA
.202-564-07912 .

: Personal Phone / Ex. 6 :

wooden-aguilar.helena@epa.gov
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Message

From: Wooden-Aguilar, Helena [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=991AB84F64BE4B6BIDD10AG8C81887B0-HAWODD)]
Sent: 3/11/2013 4:20:39 PM

To: Randolph, Karen [Randolph.Karen@epa.gov]

CC: Gsell, Alyssa [Gsell.Alyssa@epa.gov]; Rhodes, Julia [Rhodes. Julia@epa.gov]
Subject: RE: UPI

Attachments: | Deliberative Process / Ex. 5 i
Karen-

See my edits. | want to have your biweelly this week and discuss two guestions:

Ex. 5 - Deliberative/Attorney-Client

| have copied CRFLO so that they are aware of status.
Thanks,

Helena

From: Randolph, Karen

Sent: Friday, March 01, 2013 5:19 PM
To: Wooden-Aguilar, Helena

Subject: FW: UPI

Hi Helena,

See attached for revised Dismissal letter for complaint 11R-88-RS. Ex. 5 - Deliberative/Attorney-Client

4 Ex. 5 - Deliberative/Attorney-Client

5,
Ex. 5 - Deliberative/Attorney-Client iLet me know if you have any questions or would like to meet. Thanks,

Karen Randolph

WA, Erwironmental Protection Agency
Washington, DC 20460

(200 5640732
randolph.karen®epa.gov

“Injustice anywhere is g threat 1o justics everywhere”
~ ML Jr. 1883
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- Forwarded by Karen Randolph/DC/USERPAUS on 03/01/2013 05.07 PM

From: Alyssa Gsell/DC/USEPA/US

To: Karen Randolph/DC/USEPA/US@EPA, Helena Wooden-Aguilar/DC/USEPA/US@EPA
et Julia Rhodes/DC/USEPA/US@EPA

Date: 02/12/2013 05:16 PM

Subdsct: UPI

Karen --

Attached is the draft UPI dismissal with my comments and edits. | tried to get through all the redline and comments, but
got lost in a few spots. | deleted those comments that | thought had been resolved. Can you look through the comments
and delete any additional ones that have been addressed?

Ex. 5 - Deliberative/Attorney-Client

Thanks.

Deliberative Process / Ex. 5

Alyssa M. Gsell

Civil Rights and Finance Law Office
US EPA Office of General Counsel
Phone: 202-564-7413

Fax: 202-564-5416

ED_002416_00065296-00002





